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FEBRUARY AND MARCH FULL COURTS. 
Griffith, C.J., Cooper, Real and Power, JJ. 

HOWARD 8MITH AND SONS V. BURNS, PHILP AND CO., LTD. 

Appeal — Duty of vessel approaching a litjhted wreck 
— Be/erence by Full Court for infonnation to 
Judge presiding at tiHal — Negligence. 

The duty of the captain of a vessel when approaching or 
passing lights denoting a wreck or other danger, is to 
steer such a course as will, with the exercise of ordi- 
nary maritime skill, take his vessel clear of the danger 
which a careful mariner, with the aid of such other 
knowledge, if any, as he may have, would believe to be 
denoted by those lights. 

The Full Court, on an appeal from the decision of a judge, 
at a trial with a jury, may refer to the judge for such 
information as to the course of the trial as they may 
deem necessary to enable them to properly understand 
and give effect to the findings of the jury. 

Action for collision with a sunken wreck. 

Motion on behalf of defenda,nts to set aside a 
judgment of Chubb, J., after trial with a jury at 
TownsviUe, awarding plaintiflFs £100 damages, and 
directing each party to pay their own costs, on the 
grounds (1) that on the findings of the jury 
defendants were entitled to judgment; and (2) 
that there was no evidence to support the findings 
in favour of plaintiffs ; or in the alternative for a 
new trial on the issues raised by the questions 
found in favour of the plaintiffs. 

The jury found both parties to blame and judg- 
ment was given for half damages. 

The facts appear ftdly in the judgment of the 
court. 



During the hearing of the appeal a question 
arose as to the construction to be put on certain 
findings of the jury, which depended on what had 
occurred during the course of the trial. The hear- 
ing of the appeal was adjourned in order that the 
court might communicate with the judge who tried 
the case. The questions sent to him and his 
rep ies appear at length in the judgment of the 
court. 

Feez and Lilley for appellants cited The Arklow 
(9 App.Oas., 186), Tfie Glamorganshire {13 App.Cas., 
464), llw Fanny M. Carvel (lb. 466) (N). 

Mansfield and Macnaughton for respondents cited 
Beran on Negligence, 947 ; Atujell on Carriers^ 624, 
658 ; Tlie Anadne (80 U.S.S.C.R. 475), Kearsley v. 
White (21 Pick, 254). 

Griffith, C.J., referred to Tfte Swansea v. Tlie 
Condor, 4 P.D., 116.) 

Griffith, C.J., delivered the judgment of the 
court as follows : This is an action for damages 
for collision with a sunken wreck. The wreck 
was a vessel called the Dairymaid, which was 96ft. 
long, and was sunk in the dredged channel leading 
from the anchorage in Cleveland Bay to the 
TownsviUe Harbour. That channel is 200ft. wide, 
and runs in a straight line in a southerly direction, 
so that a vessel approaching the harbour by the 
channel has the eastern side of the channel on her 
port hand, and the western side of the channel on 
her starboard hand. The wreck was lying across 
the channel with her bow on, or nearly on, the 
eastern edge of the channel. The water being 
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shalloWi practically all the eastern half of the 
channel was obstructed by the wreck. Before day- 
light on the morning of the 24th of April the 
defendants* steamer L.ura left the anchorage to 
enter the harbour, and in her course down the 
channel struck the sunken wreck about 15ft. from 
the stem. The Leura must therefore have been 
at the time of the collision slightly to the eastward 
of the middle line of the channel. The plaintiffs 
alleged that at the time of the collision, a vessel 
called the Heather Bell, having two horizontal 
lights as prescribed by the harbour regulations to 
indicate a wreck between sunset and sunrise, was 
anchored close to the Dairymaid, and sufficiently 
near to denote her position. They also alleged that 
there was a light on a mast on the wreck itself. 
The defendants denied that there was any light on 
the wreck, and said that the Heather Bell, instead 
of being close to the wreck, was at a considerable 
distance from it, both to southward and westward, 
and that her lights did not indicate its true 
position. The trial lasted some days, and a great 
deal of evidence was adduced on both sides. The 
Leura, as a matter of fact, left the Heather Bell 
on her starboard hand without colliding with her. 
The plaintiffs* witnesses said that the Leura 
passed dangerously near to the Heather Bell, while 
the defendants* witnesses said that there was a 
considerable distance between them. Without 
referring to the evidence in detail, it is sufficient 
to say that if the plaintiffs* version as to the 
position of the Heather Bell at the time of the 
collision was correct, the Leura's course was an 
improper one, which would almost inevitably lead 
to a collision with the wreck of which warning 
was given by the Heather Bell's lights, while on 
the other hand, if the defendants' version as to the 
position of those lights was the true one, the Leura 
must have passed at a considerable distance from 
them. It appeared in evidence that the extra depth 
of water in the middle of the dredged channel was 
not more than about 2ft., and that the Leura, in 
the existing state of the tide, could have 
made the entrance of the harbour without 
using the channel at all. It also appeared 



that the Heather Bell was not moored, 
ue,, held by anchors fore and aft over or 
abreast '^f the wreck, but was anchored by a single 
anchor from her bow. The wind, however, was 
blowing across the channel from the eastward, sa 
that she lay nearly parallel to the hull of the 
wreck. To a vessel approaching from the north, 
therefore, the practical effect would have been the 
same as if she had been moored across the line of 
the channel. The distance at which she lay from 
the wreck to the southward was in controversy, as 
well as the position of her lights to the east or 
west, as seen by a vessel approaching from the 
northward. The meaning of the term ** moored," 
as above stated, was given by Broadfoot, a witness 
for the defendants, in answer to a question by the 
learned judge. The course of the channel was 
indicated by leading lights at its inner end. The 
jury, to whom several questions were submitted, 
found that at the time of the collision no light 
was burning on the wreck itself, and that the 
Heather Bell was not properly moored to denote 
the position of the wreck. No other answer was 
indeed open to them on the latter question. The 
fifth question submitted to the jury was this : — 
*' Was the Heather Bell anchored close to and 
sufficiently near the wreck to denote the position 
of the wreck ?** To which they answered ** No ; 
not as a vessel covering the wreck." The jury 
also found that the collision was in part caused by 
negligence on the part of the Leura in not giving 
the Heather Bell a wider berth (Question 11), and 
that the collision could have been avoided by 
the exercise of ordinary care and caution and 
maritime skill on the part of the Leura, inasmuch 
as she approached the Heather Bell too closely 
(Question 15). The learned judge, acting on these 
findings, gave judgment for the plaintiffs for half 
the damage done to the wreck. The defendants 
appeal on the ground that there was no evidence 
of negligence on the part of the Leura. Negli- 
gence (as was recently pointed out by Bigby, L.J., 
in Moichray v. Merrt/weatlier (1895, 2 Q.B., 540, 
647) implies a duty to use due diligence, which 
may be owed to one person and not to another. 



1896. 



THE QUEENSLAND LAW JOURNAL. 



What duty then did the Leura owe to the plaintiffs 
as owners of the wreck ? If the wreck was sub- 
stantially an unlighted wreck, of the true position 
of which the Leura had no information, we do not 
think that she owed them any duty, for no question 
of due diligence could arise in the absence of such 
knowledge. The lights of the Heather Bell, 
however, indicated the existence of a wreck. 
What then was the duty of the Leura to the 
plaintiffs, by whom those lights were exhibited ? 
We think that it was to steer such a course as 
would by the exercise of ordinary skill in naviga- 
tion take the vessel clear of the danger which a 
careful mariner would, with the aid of such other 
knowledge (if any) as he actually had, assume to 
be denoted by them. The question therefore to be 
determined is whether there was any evidence 
that she did not do so, and, as that duty depended 
upon the information given by the lights, this 
question cannot be answered without first ascer- 
taining where they were. The fifth question 
appears to have been the only one put to the jury 
with that object, and as there seemed to be some 
doubt as k> the meaning to be attributed to their 
finding on that question, we asked the learned 
judge who presided at the trial certain questions, 
which, with his replies, areas follows : — **Wa8 the 
fifth question left to the jury as one which would 
decide whether, on the one hand, the Heather Bell 
was approximately in the position stated by 
plaintiffs' witnesses, or, on the other hand, 
considerably to the westward of that position, as 
stated by defendants' witnesses ?" to which he 
answers ** Yes." " Is it consistent with the course 
of the trial and the judge's direction that the jury, 
answering the question as they did, may have 
believed that the Heather Bell's lights were at the 
time of the collision substantially in the same 
position in which they were said to have been at 
first ?" to which he answers ** No." ** Had the 
question any special reference to the position of 
the Heather Bell's lights as seen looking down 
the channel, or did it relate to her position 
generally?" to which he replies, " To her position 
generally." ** Had it any special reference to the 



question put by the learned judge to the witness 
Broadfoot ?" to which he answers " Yes." "Was 
any special direction given to the jury with respect 
to question 16?" to which he answers "No." 
We think that the presiding judge may properly 
ba asked to afford this court such information as 
will put the court in fact, as it is in theory, in the 
position of the judge at the trial ; in other words 
to afford such information as to his direction, or 
as to the course of the trial, as will have the effect 
of supplying the context of the questions formally 
put to the jury, which often do not of themselves 
convey a sufficiently definite meaning. Notwith- 
standing the information thus afforded us by the 
learned judge, there is still some difficulty in 
ascertaining what is the real effect of the jury's 
finding. One view is that they found that the 
position of the Heather Bell's lights at the time of 
the collision was not such as to substantially 
denote the real position of the wreck to vessels 
entering the channel from the north, and not, 
therefore, such as to impose any duty upon the 
Leura with regard to the wreck. On the other 
hand, the learned judge also informs us that 
question 5 had reference to the general position of 
the Heather Bell, and was not limited to the 
position of her lights as being more or less to the 
east or west of the line of the channel, and it is 
argued that the jury may have attached weight to 
the evidence as to the distance of the Heather Bell 
from the wreck in a southerly direction, and that 
if we disregard that possibility we may in effect be 
erroneously interpreting the finding by attributing 
it to one aspect only of a complex question. It is 
also urged, and with much force, that, assuming 
the jury to have found that the lights were 
considerably to the westward of their position as 
alleged by the plaintiffs, we have no means of 
knowing what we ought to understand by " con- 
siderably," and that this finding is consisteht with 
the jury's thinking, either that the lights were, or 
that they were not, so close to the wreck that a 
vessel performing her duty as above defined would 
have avoided the wreck. If this is the proper 
view to take of the answer, the crucial question in 
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the case has not been determined. There is some 
difference of opinion on the bench as to which of 
these views should be adopted. But we are all 
agreed that we cannot safely or without danger of 
wrongly interpreting an ambiguous finding for the 
purpose of setting aside another finding, apparently 
but not certainly inconsistent with it, give judg- 
ment for the defendants. Under these circimi- 
stances we think that the case should go to a fresh 
jury for the purpose of ascertaining the actual 
position of the lights. We think that the proper 
order to make will be to set aside the findings of 
the jury in answer to questions 5, 11, 12, 18, 14, 
and 15, and to direct a new trial as to the issues 
involved in those questions. At the trial the jury 
should be directed as to negligence in accordance 
with the rule already stated. In the event of the 
result of the new trial being judgment for the 
plaintiffs for the same amount as on the former 
trial, the costs of that trial will be borne as 
directed by the learned judge at the trial. If the 
event is different, they will abide the event of the 
new trial. The respondents must pay the costs 
of this appeal. 

Solicitors for plaintiffs : Roberts d Roberts, 
Solicitors for defendants : Morris <i Ileiner. 



MARCH SITTINGS OF THE FULL COURT. 



OriFFITH, G.J., BeAL AMD PoWEB^ JJ. 



BROADFOOT V. FOXWELL. 

Injunction — Interim injunction — Sale of land — 
Rescission of contract — Restitution — Transfer 
and charge — Caveat — Threat, 

F. transferred land to B., and took a transfer; and charge 
over the land. B. subsequently brought an action 
against F. to rescind the contract, and applied in the 
action for an injunction to prevent F. from trans- 
ferring his interest under the transfer and charge to a 
third party until the hearing. F., who maintained the 
validity of the contract, had not actually threatened 
to deal with the charge. 

Heldt that it was a proper case in point of law for the 
granting of an injunction. But the Oourt, on examina- 
tion of the facts, refused to interfere with an order 
of Cooper, J., refusing the injunctioi}. 



Appeal from the decision of Cooper, J., refusing 
an application by the plaintiff for an injunction 
restraining the defendant, until the hearing of the 
action, from transferring, mortgaging, encum- 
brancing, or in any way disposing of his interest 
in and under a transfer and charge given by 
plaintiff to him. 

The defendant had sold to the plaintiff a dairy 
farm, with the herd and stock-in-trade, and had 
taken a transfer and charge over the land. The 
plaintiff worked the farm for nineteen months, 
and then brought an action to rescind the con- 
tract into which he alleged he had been induced 
to enter by the false representations of the defen- 
dant. He also alleged deceit on the part of the 
defendant, in not informing him of the existence 
of nut grass on the farm. The plaintiff defended 
the action, asserting the truth of his representa- 
tions, and denying the deceit. It appeared that 
during plaintiff's possession twenty-two of forty 
cows, the dJairy herd, had died, and that the nut 
grass had greatly increased. The defendant 
denied any intention of dealing with the transfer 
and charge. 

Stumm, for plaintiff : Plaintiff seeks to restrain 
defendant from transferring his interest under the 
transfer and charge to a stranger, against whom 
defendant would have no answer to a claim for 
moneys due under the transfer and charge. This is 
a proper case in point of law for an injunction. It 
is not necessary for plaintiff to show threats on 
part of defendant to deal with the instrument 
{Daniell, 6th Ed., 1592). 

Obifffth, C.J. : It has been said that a claim 
to deal with property as of right is a sufficient 
threat to deal with it for the purpose of an inter- 
locutory injunction. 

Stumm : That is plaintiff's contention, and it is 
supported by the authorities elsewhere. {Hood v. 
Aston, 1 Russ., 412; SmUh v. Aykewell, 8 Atk. 666.) 
On the facts, plaintiff is entitled to an injunction. 
His delay in bringing his action does not affect his 
rights (Lindsaxj Petroleum Co.\, Hurd, L.R. 5 P.C, 
221 at p. 241 ; Earl of BeaucJmmp v. Winn, 
L.R. 6 H.L., 228). The plaintiff will be able to 
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make substantial restitution, and so to support his 
action for rescission. He has shown a prima facie 
case as laid down by Cltallander v. RoyU (86 Ch.D., 
486), and has met the requirements of Preston v. 
Luck (27 Ch.D., 497) by supplying evidence of a 
serious question to be tried, and a probability of 
his success. The court will not, sitting as a court 
of appeal, weigh the evidence {Preston v. Jjuck^ 
vide supra), but will consider the grave injury which 
might be done to plaintiff. 

Feez: This is really an appeal from the dis- 
cretion of Cooper, who refused the application 
on the merits. The matter was entirely in his 
discretion. 

Griffith, C.J. : Not as costs are in the 
discretion of a judge. There is certainly an 
appeal from an order refusing an injunction. 

Beal, J. : Perhaps the section of the Judicature 
Act means that a judge can now grant an 
injunction which he could not grant before that 
Act, but does it give him power to refuse an 
injunction which could have been claimed as of 
right before that Act? 

Feez : The object of the injunction is merely to 
preserve assets to meet plaintiff's judgment if he 
is successful. Plaintiff's proper course was to 
have entered a caveat against defendant's interest 
under the transfer and charge. S. 88 of The Real 
Property Act of 1877, by necessary implication, 
gives him that power. Further, plaintiff's claim 
to an injunction rests on his ability to maintain 
his action for a rescission of the sale. He must 
fail to obtain such a judgment, as he cannot make 
the necessary restitution in integrum. On his own 
showing, 22 out of 40 of the dairy herd are dead, 
and the nut grass has spread very considerably 
since the sale. On the merits of the case, plain- 
tiff is unlikely to succeed, and the court will hesi- 
tate before interfering with a judgment of the 
learned judge, given after fuU examination of the 
facts of the case. 

Stumm : As regards the necessity of restitution 
in integrum, it is still undecided whether inability 
to make such restitution, which arises from no 



default of the plaintiff, is a bar to an action for 
rescission {Fry on Specific Performances, 846). On 
the question of the caveat against defendant's 
transfer and charge, plaintiff claims that, even 
if a mortgagor can caveat his mortgagee's charge, 
which he denies — a caveat was at bast merely an 
alternative remedy, and he was at liberty to choose 
between his remedies. 

Obiffith, C.J. : The plaintiff claims to be 
entitled to an injunction restraining the defendant 
from dealing with a charge which he holds over 
the land in question, which he in 1884 sold 
to the plaintiff. The plaintiff alleges that he was 
induced to make the purchase by fraud, and claims 
to have the transaction set aside. So far as it is 
a matter of law, I think a charge of this sort may 
properly be the subject of an injunction, because 
it is transferable under the Beal Property Act, 
and if it got into the hands of an innocent 
purchaser, that purchaser would be entitle I to 
enforce payment of the money from the plaintiff, 
although the plaintiff might be entitled to have 
the whole transaction set aside as between himself 
and the defendant. I do not think it is necessary 
that there should be an actual threat on the part 
of the defendant to sell his interest under the 
charge. A claim of right to do so would be suffi- 
cient. There is, however, always another question, 
and that is whether the facts brought before the 
court will justify the granting of an injunction. 
In dealing with motions for interlocutory injunc- 
tions, the court is not called upon to decide any of 
the rights of the parties. AU that is necessary to 
decide is whether, on the facts before us, the 
plaintiff is probably entitled to relief. The facts 
before us are only relevant so far as they relate 
to plaintiff's claim for a rescission of the contract. 
What we have to consider is whether there is a 
probability that the plaintiff will be entitled to the 
relief of rescission. I express no opinion upon the 
actual facts of the case, nor is it necessary or 
proper that we should do so. On the facts as they 
stand, I do not think there is such a strong case 
that the court would be justified in interfering ; 
but further than that, I do not express any opinion 
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on the facts at all. I think that the appeal should 
be dismissed. 

CooFEB, J. : I am of the same opinion. 

Beal, J. : I also am of the same opinion. 

Appeal dismissed with costs. 

Solicitor for plaintiff: W. T. Auhoic. 

Solicitors for defendant : BovcJuird d Holland. 



APRIL SITTINGS OF THE FULL COURT. 
Griffith, C.J.; Cooper and Real, JJ. 

DE 8ALUZ, APPELLANT ; BBIEN, BESPONDSNT. 

Ldquor Act of 1895 (59 Vic., No. 29), 8. S—Luen^ 
sing /ct of 1885 (49 Vii:., No. 18), s. 4— 
Pro8ectUio7i for Selling lAqii&r without a 
License — Eviden<;e as to Liquor. 

It is not necessary on a prosecution for selling liquor with- 
out a license to prove that any of the liquors speci- 
ficially mentioned in section 2 of The, Liquor Act of 
1896 contains more than 5 per cent, of proof spirit. 

Special case stated by Licensing Justices at 
Brisbane mider Tlie Justices Act of 1886, a case in 
which the appellant was, on the complaint of the 
respondent, prosecuted for selling liquor without 
a license. 

On the hearing of the complaint evidence was 
given that on the 9th February, 1896, on the s.s. 
Natone, in the Brisbane River, appellant, not 
being a person holding a license under the Licen- 
sing Act, had sold a bottle of ale. The ale was 
not produced in court, and no other evidence was 
tendered to prove that what was sold was liquor 
within the meaning of s. 2 of Tlie Liquor Act of 
1895. The justices were of opinion that it was 
necessary to prove that the ale contained 5 per 
cent, or more of proof spirit, and dismissed the 
complaint. 

At the request of the prosecutor, the justices 
stated a case for the consideration of the Court. 

Byrnes, A.G., and Sydes for appellant. 

Section 2 of The Liquor Act of 1896 replaces s. 
i of The Licensing Act of 1886 as regards the defi- 



nition of " liquor." In each section several well- 
known intoxicants are enumerated, and then a 
general description of liquor is given. In the 
earlier section the general qualification was 
" capable of producing intoxication ;** but as that 
was found to be too wide, the Act of 1895 altered 
it to ''containing 6 per cent, or more than 6 
per cent, of proof spirit." But the qualifi- 
cation of the earlier section was never held 
to apply to the well-known liquors previously 
enumerated in the section, and the words ''con- 
taining 6 per cent, or more than 6 per cent, of 
proof spirit" cannot on a fair grammatical 
construction be held to qualify all the preceding 
part of the section now under discussion. 

Ball : The qualification extends to the liquors 
mentioned in the section. The words wine, ales, 
&c., are merely illustrative. 

Gbiffith, C.J.: This question arises imder the 
second section of an Act passed in the last session 
of Parliament amending the law relating to the 
sale of intoxicating liquor. That Act gave a 
new definition of liquor — namely, " Wines, 
spirits, beer, porter, stout, ale, cider, sherry, 
or any other spirituous or fermented fluid 
containing 6 per cent, or more than 6 per cent, of 
proof spirit." It is contended by the respondent 
that the words " containing 6 per cent, or more 
than 6 per cent, proof spirit " are a qualification 
of the whole of the preceding words. That is to 
say, that wine or beer is not liquor within the 
meaning of the Act unless it contains 6 per cent, 
or more than 6 per cent, of proof spirit. The 
words of this section are the same as those of the 
corresponding section in the preceding Act {Th^ 
Licensing Act of 1886), except that the words 
" containing 6 per cent, or more than 5 per cent, 
of proof spirit" are substituted for the words 
"capable of producing intoxication." It was 
never contended, so far as I remember, that 
imder Tfie Licensing Act of 1886 it was necessary 
to prove that any of the enumerated liquors were 
capable of producing intoxication, and I do not 
think that it was necessary to do so. The altera- 
tion of the definition was not, in my opinion, 
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intended to alter the construction. On the mere 
grammatical construction of the words I should 
come to the same conclusion, for I cannot see 
that grammatically the words <' containing 5 per 
cent, or more than 5 per cent." qualify the things 
specificially enumerated. If they did, the enume- 
ration of all these things would be quite unneces- 
sary. Liquor would have been defined as any 
spirituous or fermented fluid containing 5 per 
cent, or more than 5 per cent, of proof spirit. 
I cannot entertain a doubt that it is not neces- 
sary in the case of the enumerated liquors 
to give any evidence that they contain more 
than 6 per cent, proof spirit. The Legisla- 
ture, in dealing with the sale of intoxicating liquors, 
was dealing with things with which everyone was 
perfectly familiar. I think that the Legislature 
regarded the things enumerated as the ordinary 
kinds of intoxicating liquors, and meant that 
proof that the things known by those names were 
sold was sufficient, without proving how much 
spirit they contained. The justices thought that 
the words '< containing 5 per cent, or more 
than 5 per cent.," &c., are a qualification of 
the enumerated things, and that it is neces- 
sary to prove in the case of ale that the ale 
contained more than 5 per cent, of proof spirit. 
I do not think that it was necessary to give any 
such evidence. It was sufficient to prove that the 
defendant sold ale. The decision of the justices 
was therefore wrong, but as they did not decide 
the case on the merits, but stopped it on that point, I 
think it ought to go back to them with an inti- 
mation of the opinion of the court. The respon- 
dent must pay the costs of the appeal. 

CooPEB, J.: I am of the same opinion, and for 
the same reasons. 

Real, J.: I am of the same opinion. 

Solicitor for appellant : W. T. Aulww, 

Solicitor for respondent : J. Howard GUI, Crown 
Solicitor. 



APRIL SrmNGS OF THE FULL COURT. 

GbIFPITH, C.J., CoOPEB AND ReAL, JJ. 
BEGINA r. STEVENSON. 

Dividefid Duty Act of 1890 (64 Vic., No. 10) as. 2, 
7, 8 — Company — Payments to guaranteed 

preference stockholders — Interest or dividend. 
Interest at a fixed rate paid by a company oat of profits to 

the holders of preference stock entitled to priority over 

ordinary stockholders, is a dividend » ithin the meaning 

of The Dividend Duty Act of 1890, 

Special Case. 

Action by the Crown against John Stevenson, as 
manager in Queensland of the Scottish Australian 
Investment Co., a company whose head office was 
in Qreat Britain, to recover moneys due from the 
company under The Dividend Duties Act of 1890. 
The capital of the company consisted of £500,000 
ordinary stock, £200,000 of 6 per cent, guaranteed 
preference stock, and £400,000 of 5 per cent, 
guaranteed preference stock. The 6 per cent, 
guaranteed preference stock had priority over both 
other kinds of stock, and the 5 per cent, guaranteed 
preference stock had priority over the ordinary 
stock. The holders of the preference stocks were 
entitled to be paid what was called interest 
on their stock at the rate of 5 per cent, 
and 6 per cent, respectively out of the profits 
of the company. The yearly returns furnished by 
the company under the Dividend Duty Act showed 
that dividends had been paid to the ordinary stock- 
holders, and it was admitted that the preference 
stockholders had received interest on their stock 
at the stipulated rates. Duty had been paid on 
the amount paid to the ordinary stockholders, but not 
on the moneys paid to the preference stockholders, 
the company denying their liability in respect of 
these moneys. This duty having been claimed and 
an action brought by the Crown, a special case 
was stated by the parties raising, together with 
another question not considered by the court, 
the following question : ''Is the company liable 
to pay duty under The Dividefid Duty Act of 1890, 
on the interest paid as aforesaid on both or either 
or which of the said guaranteed preference stocks 
of the said company? *' 
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It was not disputed that the preference stock- 
holders were members of the company. 

Bynies, A,G., and Lukin for the Crown : As it is 
admitted that the preference stockholders are 
members of the company, there is apparently no 
answer to the claim of the Crown. The fact that 
the company has turned its shares into stock is no 
answer, as stock is capital. Whatever name is 
given to the payments to the preference stock- 
holders, they are, as a matter of law, dividend. 
They cited lie Bodmin (1891, 3 Ch., 186), Lindley 
on Company's (896), Griffith v. Paget (6 Ch.D., 
894, 899.) 

Feez, for the defendant : The company contend 

(1) that the payments to the preference shareholders 
are not dividends within the meaning of the Act ; 

(2) that if they are dividends they were never declared 
as required by s. 8 ; and (8) that duty is only payable 
on moneys out of which the company has power 
to retain the duty, and that no such power exists 
with regard to the payments to the preference 
stockholders. 

On the first point ''a dividend" must be 
'* intended '* to be paid before it is liable to duty. 
Intention signifies some mental act, but in this 
case the money was due to the preference share- 
holders without any act, mental or physical, on 
the part of the company. The preference stock- 
holders are members of the company, but they are 
also creditors, and the interest paid to them should 
be as free from duty as any payment to any other 
creditor. Further, the dividend, before it is liable 
to duty, must be <' declared," and the company 
contend that such declaration must be an actual 
and not a constructive declaration. There has 
been no actual declaration of the money on which 
the duty is here claimed. Again, imder ss. 18, 14 and 
15, the company has the right to deduct the amount 
to be paid as duty from the dividend. No such 
right exists in this case, and the burden and relief 
cannot be dissociated. Considering the ambiguity 
of the sections, the position of the company, (which 
made its contract with the preference shareholders 

'of the jurisdiction of this court and before the 
ig of the Act), and the probable result of a 



double taxation on the ordinary shareholders, the 
court will not find that duty is payable as claimed 
by the Crown. He cited MarsliaU v. Orpai (1895, 
A.C.,606,609), Partingtonw. Attorney- General (L.R. 
4 H.L., 100 at p. 122)yGUberton v. Ferguson (Reports 
of Taxed Cases, Vol. I. (1881) 601 at p. 618). 

Byrnes, A.G., in reply: On the question of the 
declaration of the dividend, the company's returns 
showed an appropriation of money for payment of 
the dividend in question before payment of 
dividends to the ordinary stockholders. The court 
will not concern itself as to the effect of its 
judgment upon the relative positions of the 
stockholders in the company. 

Obiffith, C.J. : The Scottish Australian Invest- 
ment Company has a capital of £600,000 ordinary 
stock, £200,000 6 per cent, guaranteed preference 
stock, and £400,000 6 per cent, guaranteed 
preference stock. The 6 per cent, guaranteed 
preference stock has priority over both the other 
kinds, and the 6 per cent, guaranteed preference 
stock has priority of the ordinary stock. The 
different holders of these two stocks are entitled 
to receive what is called interest, at the rate of 6 
per cent, and 6 per cent, respectively, out of the 
profits of the company. It is contended by the 
company that the moneys paid to the holders of 
the guaranteed preference stocks are not dividends 
within the meaning of s. 2 of T/ie Divuleful Dtaies 
Act of 1890. That Act defines the term ** dividend'^ 
as including every sum of money intended to be 
paid or credited or distributed among any members 
of a company, except in a winding-up or on a 
reduction of capital, whether derived from income 
or capital. Now, it is conceded in the present 
case that the holders of the preference stocks are 
members of the company. The money in question, 
therefore, is money which has been paid to them 
as members of the company. It has been paid 
out of the income of the company ; and it is called 
by the name of interest. It is therefore a dividend 
if it can be called a sum of money which was 
intended to be paid to them. If the company had 
earned enough profits to pay these moneys they 
were bound to pay them, and they have in fact 
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been paid. The word intention, perhaps, does 
not apply to a company in the same sense as to an 
individual when you speak of his intention to do 
a particular Act. As applied to a company, it 
can only mean an expression of a purpose to do a 
thing, or a state of being about to do a thing. If, 
therefore, this company stated that it was about 
to pay this money to the members of the company, 
I should think that as soon as that stxtement was 
made, it was a sum of money intended to be paid 
to the members, and was consequently a dividend 
within the meaning of the Act. But it was argued 
that even if the money was a dividend within 
the meaning of s. 2, that was not sufficient ; that 
no dividend duty was {>ayable upon it because 
under s. 8, which relates to foreign companies, 
the dividend duty u payable only upon the amount 
of the dividend "declared" by the company. 
That is true, and imder s. 7, which deals with 
companies which are domiciled in Queensland and 
have their head offices in Queensland, the same 
provision is made. Dividend duty is only payable 
in respect of dividends which are declared payable. 
What then is the meaning of the word "declared?" 
We know — it is matter of common knowledge — 
how dividends are declared and paid by joint stock 
companies. At the end of a particular period the 
accounts of the company are investigated, and it is 
ascertained that there is a certain amount of 
profits, and part of those profits or the whole of 
them are appropriated to be divided amongst the 
persons who are members of the company. 
Before that is done it is usual — it is the invariable 
practice I believe — for a determination to be arrived 
at either by the directors or the company itself, 
according to the constitution of the company, as 
to what amount shall be so divided ; and when 
that determination is made and announced, the 
dividend is said to be declared. In the case of a 
company where there are no preference share- 
holders with any special rights, the declaration of 
the dividend includes both the determination of 
the company or of its directors as to the amount 
to be divided, and the statement that it will be 
divided. But when a company is bound by 



contract to pay a certain sum, if it has it available 
for the purpose of a dividend, I think the 
declaration of the dividend involves only a public 
statement that it has the means and intends to 
perform its obligation. It seems to me that in 
the case of a dividend payable to members who 
have preferent rights, a public statement by the 
company or its officers that it is in a position to 
perform its obligation to those members, and 
intends to perform that obligation, is a complete 
declaration of a dividend. That seems indeed to be 
the ordinary meaning of the term declaration of a 
dividend — an expression of a readiness and purpose 
to pay a sum of money by way of dividend to the 
members. If that is the correct construction, the 
moneys paid in this case were clearly dividends 
within the meaning of the Act, and dividend 
duty became payable in respect of them. It was 
contended, however, further, that this construction 
is not the literal meaning of the Act, and that in 
an Act imposing a tax the literal meaning must be 
adopted. The rule stated by Lord Cairns in 
the case of Partington v. Attorney -Genardlf which 
I think has often been followed, is that in the case 
of taxing Acts the court has only to inquire 
whether the case comes within the letter of the Act. 
If it comes within the letter of the Act the subject 
must pay ; if it does not come within the letter of 
the Act he need not pay. The question therefore 
is simply : Did the statement of an intention to 
pay dividends under the circumstances of this case 
amount to a declaration within the meaning of 
s. 8 ? I think, on a literal construction of the Act, 
that it did. As a matter of fact, indeed, though 
it is not expressly stated in the case, it is apparent 
that before any dividend could be paid to the holders 
of ordinary stock, provision must have been made 
to pay interest at the stipulated rate to the holders 
of the preference stock ; and as it is stated that 
dividends were paid to the holders of ordinary 
stock, it is a matter of necessary inference that 
provision must have been made for payment to the 
holders of the preference stock. And on reference 
to the returns which are mentioned in the case it 
appears that in each case the directors announced 



10 



THE QUEENSLAND LAW JOURNAL. 



1896. 



publicly, before declaring a dividend on the 
ordinary stock, that a sufficient sum had been 
appropriated for payment of interest on the 
preference stocks. I think, therefore, that 
dividends were declared on those stocks,' and 
that dividend duty became payable on them. A 
further argument was addressed to us founded on 
ss. 14, 15, and 16. Section 14 provides that '< It 
shall not be lawful for the person charged with the 
payment of [any dividend to distribute the same 
amongst the persons entitled thereto until the duty 
payable in respect thereof has been paid." That 
is a provision evidently for the protection of the 
Crown. It requires the company, or the person 
who has the money, to keep in hand a sufficient 
sum of money to pay his debt to the Crown. If 
he does not do so a remedy is given against him 
individually by s. 16. That section, however, it is 
pointed out, and correctly, does not apply in terms 
as a legislative enactment to any person out of 
Queensland. What effect would be given to it by 
any tribunal outside this colony is a matter we 
need not consider. Section 15 provides that the 
officers of a company who pay a dividend may 
deduct the amount of dividend duty from the 
dividend in respect of which it has been paid. It was 
said that that enactment had no legislative force 
out of Queensland, and consequently would not 
protect the company if they deducted anything from 
the dividends paid to the preference shareholders. 
It is not necessary for us to consider whether it 
would or would not. It does not seem to qual.fy 
the plain language of s. 13. It is a matter 
entirely between other persons, and has nothing 
whatever to do with the question pending between 
the Crown and the company. I do not think that 
it in any way qualifies the interpretation of s. 18, 
which seems to me perfectly clear. It was also 
said that s. 16 has the effect of taking away the 
remedy against the company. I cannot see any 
foundation for that argument. I think that all 
the objections to the payment of this duty fail, 
and that there should be judgment for the Crown. 
The first question will be answered : *» Dividend 



duty is payable in respect of both the guaranteed 
preference stocks." 

Cooper, J. : I am of the same opinion. 

Real, J. : I am of the same opinion. In this 
case payments were made out of profits to a 
conceded member of the company. On the 
definition of dividend under the Act in question, 
it seems plain to me that such payments were 
dividends if they were '< declared," and I think 
that the production of balance sheets, showing the 
payments to have been made, was a sufficient 
declaration. I therefore concur in the judgment 
of the learned Chief Justice. 

Solicitor for plaintiffs : J. Howard GiU^ Crown 
Solicitor. 

Solicitors for defendants : Hartj Flower <i Drury. 



APRIL SITTmOS OF THE FULL COURT. 

GbIFFITH, C.J., COOPEB AND ReAL, J J. 

IN THE MATTEB OF THE REAL PBOPEBTY ACTS, AND IN 
THE MATTEB OF KELLETT's GRANT. 

Dedication of land for road purposes — Closing of 

roads dedicated by private j)ersons — Deed of 

grant of land in closed road — Recitals in deed 

of grant — Crown Lands Act of 1884 ^48 Vic,, 

No. 28 >, M. 89, 90 — Crown Lands Act 

Amendment Act of 1889 (53 Vic., JVo. 14; 

s. 17— Corrected Titles to La fid Act of 1882 

(46 Vic, No. 4)—Beal Property Act of 1861 

(25 Vic.,Nc.U) 

A new deed of grant can be issaed by the Grown under s. 

17 of The Crown Lands Acts 1884 to 1886 AtnendnuHt 

Act of 1889 for land which has been dedicated for a 

road bj a private person, who still remains registered 

in the Beal Property Office as the proprietor in fee 

simple of the land, without a transfer to the Crown of 

his interest in the land. 

Speoial case stated by the Master of Titles and 
Registrar of Titles for the consideration of 
the court, and raising, among other questions 
which were not considered by the court, the 
questions : (1) " Before a new deed of gt:ant 
can be issued under ss. 16 and 17 of I'he Crown 
Lands Act 1884 to 1886 Amendment Act of 1889, 
is it necessary that the person who is registered 
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in the Real Property Office as seized of an 
estate in fee simple in the land comprised in 
the road should transfer his interest in the same 
to the Crown " ; and (2) " Can the area of a closed 
road, for which no grant in fee simple has been 
made, be included in the deed of grant of the 
adjoining lands, which have been surrendered and 
re-granted under the provisions of Tlie Corrected 
Tides to Land Act of 1882 ? '* 

John and Isaac Markwell, being the registered 
proprietors as tenants in common in fee simple of 
certain land, deposited a plan, under s. 119 of 
Tfie Beat Property Act of 1861, in the Real 
Property Office at Brisbane, by which they dedi- 
cated part of the land for a road. 

William Kellett, who had, by transfers from J. 
and I. Markwell in 1886, become seized of the land 
on either side, and at one end of, the land dedi- 
cated for the road, applied in March, 1898, under 
ss. 89 and %Q oi The Croum Lands Act of 1884, to 
close the road, and his application was approved 
by the Governor-in-Council in November of the 
same year. In February, 1895, Kellett, under 
TJie Corrected Titles to Land Act of 1882, 
surrendered his title to the land on one side 
of the road to the Crown, and in March, 1894, 
a deed of grant was issued to him for the land 
comprised in the surrendered title, together with 
the land in the road. The Registrar of Titles 
refused to register the deed of grant, as Isaac and 
John Markwell were still upon the Register as the 
proprietors of the land comprised in the closed road. 

It appeared during the hearing that the deed of 
grant issued to Kellett did not correctly recite the 
circumstances under which it was issued. 

The court adjourned the hearing for service of 
the special case on the representatives of J. and I. 
Markwell. 

Byrnes, A.G,, jmd Macdonnell for The Lands 
Department : The Crown's right to make this grant 
is purely a statutory one. Under The Crown Lands 
Act of 1881, ss. 89, 90, the Crown has power to 
close a road dedicated to the public by the Crown, 
and s. 17 of The Atnendinent Act of 1889 extends 
that right to roads dedicated by the public. The 



right to close a road is limited to the owners of 
the adjoining land. 

Griffith, C.J. : Has not the theory that the 
owners of the adjoining land are the owners of a 
road tisque ad medium filum via been exploded in 
Australia ? 

Byrnes : It is now. The law on that point has 
passed through several phases in Australia. In 
Victoria, the case of Garibaldi Co, v. The 
Craven's New Chum Co. (10 V.L.R. (L.), 283), 
which overruled Davis v. The Queen (6 W.W. 
& A.B., 106), has decided that the owners of 
the land on each side of the road have no 
interest in the road. In New South Wales, as 
late as 1891, the doctrine was discussed in Tiemey 
V. Loxton (12 N.S.W.L.R., 808), in which case 
the judges followed the decision in Garibaldi Co. 
V. Neiv Chum Co. Again, if the road had been 
dedicated by the Crown, there is no doubt it could 
have been granted in fee to Kellett, under ss. 89 
and 90 of the Act of 1884 ; and s. 17 of the 
amending Act must be held to relate to those 
sections, since no machinery is provided for 
applying that section, except that in ss. 89 and 
90. The question under discussion is the power 
of the Crown to make the grant, not the advisa- 
bility of its so doing. The Executive have power 
under s. 90 to prevent any hardships that might 
arise. 

Griffith, C.J., referred to London ami Nortii 
Western Railway Co. v. Evans (1893, 1 Ch. 16.) 

Bally for the grantee, adopted the arguments of 
the counsel for the Lands Department. 

Stumm, for Registrar of Titles and Master of 
Titles : The registration of the grant, as asked by 
Kellett, would clearly work an injustice to the 
persons who are at present on the Register as the 
owners of the land in the closed roads — that is, to 
the Markwells, who dedicated the road in the first 
instance. Though they may have parted with 
their interest in the soil, {GUn on Hiyhwaysy 39), 
they have still their interest in the land under- 
neath the soil. As suggested by Bowen, L.J. in 
London and North Westei'n Railway Co. v. Kvans 
{vide sup.) the court will hesitate to interfere with 
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vested rights. If an interpretation of s. 17 can be 
found which will not work a confiscation, that inter- 
pretation will be adopted. Such a construction may 
be given to the section by reading in such words as 
<' when the title thereto has been acquired by the 
Crown" into the section. Without some such 
qualification, the act of the Government would be 
an act of confiscation, pure and simple. 

Real, J. : But why not read in the provisions 
of s. 90 of the 1884 Act, which impose conditions 
as to the closing of the road ? Under the con- 
ditions of that section the confiscation would be of 
very little consequence to the injured person. 

Stumm: Still it is a confiscation. Moreover, 
the Registrar of Titles has no authority to remove 
the names of the Markwells from the Register. 

Obiffith, C.J. : This is a special case stated by 
the Registrar of Titles and the Master of Titles, 
raising the question of the power of the Crown to 
deal with lands that have been dedicated by a 
private person for a public road, which road has 
been afterwards closed. For many years there 
had been considerable difficulty in dealing with 
such cases. In one case, as was mentioned in the 
argument, a private Act of Parliament had to be 
passed to deal with it. Finally, in 1889, in the 
Crown Lands Act of that year, it was provided by 
the 17th section, that *' all lands which are now 
or may le hereafter dedicated to the public as 
roads by private persons may be dealt with in the 
same manner as any other roads which have been 
dedicated to public use by the Crown." The land 
in question in this case is land which was dedi- 
cated to the public by Isaac and John Markwell 
as a road more than twenty years ago. It is 
necessary, therefore, to see in what way land dedi- 
cated for public use by the Crown might be dealt 
with prior to the passing of that Act. When 
that Act was passed the only Act dealing with land 
so circumstanced was 77u? Crown Lands Act of 
1884, ss. 89 and 90. The former provided— 
" The owner or owners of any purchased lands 
adjoining a road which is required for access to 
such lands only, and is not otherwise required for 

Slic use or convenience, may make application, 



in writing, to the Minister, that such road may be 
closed either permanently or temporarily. On 
receipt of such application, the Minister shall 
cause notice thereof to be inserted in the Gazette, 
and in such local newspaper, if any, as he thinks 
advisable, and also to be conspicuously posted on 
the road to be closed, and at the nearest land 
office, police office, and post office, for a period of 
noli less than two nor more than six calendar 
months consecutively." And then s. 90 provided 
— '' At the expiration of such period, the 
Governor-in-Council may approve of such appli- 
cation with or without modification. Jf the appli- 
cation is for the permanent closure of the road, and 
is approved without medication, the Govemor-in- 
Council may order the closure of the road upon 
payment of such price as he may think reasonable 
(not being less than the original upset prices of 
the adjoining lands), in which case, upon payment 
of such price, together with the deed fee and 
assurance fee, a deed of grant in fee simple of the 
soil of such road shall be issued to the owner, or 
relatively to the several owners of the adjoining 
lands," &c. That, then, was the manner in 
which lands dedicated to public use by the Crown 
might be dealt with. When, therefore, s. 17 of 
the Act of 1889 provided that land which has been 
dedicated to the public by a private person may be 
dealt with in the same manner, I cannot find any 
other construction of the section than to read into 
it the 90th section of the Act of 1884. The 
language of s. 17 seems to be perfectly clear 
and explicit. It was suggested in argument 
that that construction would apparently work 
an injustice, because at present the legal 
title to the land in question is vested in 
the persons who dedicated it, or their represen- 
tatives. They cannot, indeed, use it except as a 
road, and they cannot take possession of it. Still 
they may have some rights to minerals underneath 
the surface. And it is said that if the Crown can 
grant that land away to somebody else without 
their consent, that would be apparently something 
like confiscation, using the word confiscation to 
mean giving the property of one person for the 
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benefit of others without compensation. That 
argument certainly ought to lead the court to 
scrutinise very carefully the language of the Act. 
But our duty is to see what the Legislative has 
actually enacted, and give effect to it. We are 
not concerned with the propriety of the enact- 
ment. If the Legislature has said in explicit 
language that the land of one man may be taken 
for the benefit of another without compensation, 
all we have to do is to give effect to it. I am 
unable to see how effect can be given to the plain 
words of s. 17, without holding that the Legis- 
lature has enabled the Government to grant the 
land in question to the owners of the adjoining 
land. But the apparent injustice, I think, dis- 
appears when s. 90 is considered in the point of 
view suggested by my brother Beal— i.«., that the 
6ovemor-in-Council cannot make a present of the 
land to the adjoining owner, but must sell the 
land to him at a price, the minimum of which is 
fixed. From that point of view, what otherwise 
might seem to work injustice becomes an 
extremely just and reasonable provision. It is 
admitted that the road is no longer of any use to 
anybody, and the original person who dedicated it 
probably had not the slightest idea of making any 
use of it afterwards. He cannot deal with it him- 
self, and there is nothing imreasonable, under 
such circumstances, in saying that the Govern- 
ment may sell that land to the adjoining owners 
for a proper price. It may be assumed 
that if the original proprietors were justly 
entitled to any part of the price paid for it the 
Government would give it to them. The 
Government would in that view be the appointed 
arbiters, and probably the best that could 
be appointed, to determine what compensation, 
if any, should be paid. That consideration 
certainly removes the difficulty that has 
been raised by the suggestion that the 17th 
section might operate as confiscation. The 
conclusion I have come to is, therefore, that 
under s. 17 of the Act of 1889 the Governor-in 
Council has power to issue a deed of grant of land 
onder circumstances sueh as these. The effect of 



that deed of grant would be that when it is 
registered the land will become vested in grantee, 
and the title of the person now registered will 
cease to exist. I suppose the Begistrar would 
notify on the register that it had been transferred 
by virtue of a deed of grant issued under this 
statute. The Legislature has, I think, given the 
Government statutory power to convey the land to 
the new owner under the circumstances. A further 
question has been asked whether it is necessary 
that a separate deed of grant should be issued for 
the land in the road. That question, if it need be 
answered, should be answered " Yes.** The Act 
of 1881, s. 89, expressly says that the road may 
be included in the new grant. Another point 
has incidentally arisen as to the form of the grant 
itself which has been issued in this case. It 
appears from the recital that the land in the road 
has not been sold to Eellett for cash, as required 
by s. 90. The Crown cannot, of course, grant 
land except in accordance with some statute, so 
that it might hereafter be contended that the 
grant is invalid on its face. That is a matter 
however, which we are not called upon to decide. 
Several of the questions formally submitted to us 
are in the nature of general propositions of law 
which we are certainly not called to answer 
formally, although we may state our opinion on 
them as reasons for our formal judgment. 
The only questions that can be answered in 
the form in which they are put are questions 8 
and 4. The answer to question 3 — ** Before a new 
deed of grant can be issued under ss. 16 or 17 of 
The Crotvn Lands Acts 1884 to 1886 Amendnunt Act 
of 1889, is it necessary that the person who is 
registered in the Beal Property Office as seized by 
an estate in fee-simple in the land comprised in 
the road should transfer his interest in the same 
to the Crown ?**— must, I think, be " No.*' To 
question 4 — '' Can the area of a closed road, for 
which no grant in fee-simple has been made, be 
included in the deed of grant of the adjoining 
lands, which have been surrended and regranted 
under the provisions of The Corrected Titles to Land 
Act of 1882r—V^Q answer must be "Yes." 
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The other questions I do not think we ought to 
answer. 

Cooper, J : I am of the same opinion. I think 
that whether what has bee.i done by the Crown 
amounts to confiscation or not, the words of s. 17 
are wide enough and explicit enough to cover it. 

Real, J : I agree with the judgment. 
Solicitor for grantee: J, G. McGregor, 



APRIL SmiNGS OF THE FULL COURT. 
Gbiffith, C.J., Cooper and Real, JJ. 

DRURY AND OTHERS 1'. BROWN AND OTHERS. 

Appeal from Wa7'(len\s Court — Gold fields Act, 1874 
(38 Vic, No. 11>, «. 74 — Serurity for costs — 
District Courts Act of 1891 (56 Vic, No. 83), 
ss, 144, 151 — Northern Full Court — Supreme 
Court Act of 1895 (59 Vic, No. 21), ». 2. 

S. 144 of The District Courts Act of 1891 does not apply to 
an appeal bj special case under s. 74 of The Goldjields 
Act, 1874, from a decision of a District Coart Judge. 

S. 151 of The District Courts Act of 1891 applies to every 
duty imposed by any Act giving a District Court Judge 
judicial jurisdiction. 

Application to make absolute an order nisi, 
under s. 151 of The District Courts Act of 1891, 
calling on Mr. District Court Judge Noel to show 
cause why he should not state a special case under 
8. 74 of 77w Gold fields Act, 1874, in an action in 
which E. R. Drury and others were plaintiffs, and 
Brown and others were defendants. 

The plaintiffs sued the defendants in the 
Warden's Court at Charters Towers for trespass, 
and the defendants obtained a verdict. Plaintiffs 
appealed to the District Court, where judgment 
was given in their favour. The defendants then 
applied to the learned District Court Judge to state 
a case under s. 74 of The Golddelds Act, 1874, but 
the judge refused to state the case unless security 
was given for costs, as required by s. 144 of The 
District Courts Act of 1891. 



On the application of the defendants, an order 
nisi was then granted by Chubb, J., in November, 

1895, returnable before the Northern Full Court 
at Townsville. The order came on for hearing in 
December, 1895, and was adjourned to March, 

1896. Owing to the passing of The Supreyne 
Court Act of 1895, Mr. Justice Chubb was, in 
March, 1896, the only Supreme Court Judge at 
Townsville, and he referred the application to the 
Full Court at Brisbane. On the evidence it was 
uncertain whether the points desired tp be raised 
had been raised at the hearing of the appeal. 

Byrnes, A.G., and Feez, for respondents : There 
is a preliminary objection to this application. 
The order nisi is returnable before the Northern 
Full Courts and that court no longer exists. Mr. 
Justice Chubb had no power to refer this appli- 
cation, and proceedings must be commenced de 
novo. 

Griffith, C.J. : We do not think the objection is 
a good one. A single judge has power to deal 
\\4th an application of this kind. If, therefore, 
the application came properly before Mr. Justice 
Chubb, sitting alone in March, he had power 
to refer it to the court. If, on the other hand, it 
could only be disposed of by the Full Court, 
this was, at that date, the only Full Court in 
existence. In either view the matter is rightly 
before us. We cannot, however, treat this appli- 
cation as anything more than an application for a 
direction to the District Court Judge to deal with 
the defendants* request to him to state a special 
case. 

LUley, for appellants : The learned District 
Judge erred in thinking that s. 144 applies to an 
appeal from the Warden's Court. An order 
should be made directing him to consider the 
application for a special case. 

Byrnes, A. G.: S. 144 does, apply to such an 
appeal. If that section does not apply, then 
neither does s. 151 of the same Act, under which 
this application is brought. Further, if the judge 
is directed to consider the application, he must 
still refuse to state a case, as, under s. 74 of 
The Goldfields Act, 1874, an appeal only lies where 
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a point of law is raised before the District Court 
Judge at the hearing, and no such point arose 
during the hearing of this case. 

Lilley : There is no connection between ss. 144 
and 151, and more than one point of law arose at 
the hearing which the learned judge ought to state 
in the special case. 

Griffith, G.J. : This was an action in the 
Warden's Court which came by way of appeal 
before Mr. District Court Judge Noel at Charters 
Towers. On that appeal the present appellants 
(the defendants) were unsuccessful. They then 
alleged that certain points of law had arisen at 
the time of the hearing of the appeal, and asked 
the judge to state a special case. The judge, 
however, was of opinion that the appellants were 
bound to give security for costs under s. 144 of 
TIte District Court Act of 1891, and declined to 
state a case until such security had been given. 
The application of that section, as has been pointed 
out in argument, is merely to certain specified 
cases, and I do not think it applies to an appeal 
from the Warden's Court under the Ooldfields Act 
by way of special case. The reason which the 
learned judge gave was therefore wrong, and he 
ought to have entertained the application to state 
a special case. I think, however, that it is 
extremely doubtful whether there were any points 
of law at all raised at the hearing of the appeal 
that the learned judge ought to have stated in a 
special case. It is quite certain there is no appeal 
to this court except upon points of law raised at 
the hearing of the appeal before the District Court 
Judge. If there are any such points of the law 
the judge is bound to state them. If there are 
none, he cannot state a case. At the same time, 
I do not think the learned judge would be bound 
to state a case which merely takes objection to 
his jurisdiction. Strictly speaking, that is a point 
of law, and it might be raised at the hearing, but 
if the judge refused to state such a point of law 
by way of special case, the answer of this court 
would be, " Why don't you come for a prohibition?" 
It is doubtful, and indeed impossible on the 
affidavitSi to say confidently whether any other 



point of law arose which ought to be stated. It 
seems to me that we do not know whether there 
was or was not any, and that we should be in 
danger of doing injustice if we arrived at any 
definite conclusion on that point. I think the 
matter ought to go back to the judge with a 
direction to him to entertain the application to 
state a special case. If the points now sought to 
be taken were not raised at the hearing, of course 
he will refuse to state them. I think, also, that if it 
is merely a question as to his jurisdiction which is 
sought to be raised, the judge will probably refuse to 
state a case. As to the objection that the proper 
way for the appellant to proceed is by mamlamiiH, I 
think that s. 151 covers any Act relating to the 
duties of the judge's office under this Act or any 
other Act that confers on him judicial jurisdiction, 
and that this is the proper remedy. With respect 
to the costs of this application, it is quite uncertain 
whether the District Court Judge will state a 
special cas<> or not. It m ly be that this litigation 
will turn out to have been entirely useless, and 
in order that we may be in the position to do 
complete justice, I think the costs of this applica- 
tion should be reserved. 

Cooper, J : I am of the same opinion. 

Real, J. : I am of the same opinion. 

Judgment accordingly. 

Solicitors for appellants : Bemays d Osborne, 

Solicitor for respondents : G. V, Hellicar. 



IN CHAHBEllS. 



Cooper, J. May 6th, 1896. 

Re HARRIS. 

Stock mortgage — Registration — Natural lore ami 

affection as a consideration—The Mercantile 

Act Amendment Act of 1894 (58 Vic, No, 9) 

S.3. 

The consideration stated in a stock mortgage was " natural 

love and affection, and the sum of ten shillings." 
Held, that that consideration was ** a fixed limited principal 
sum not exceeding £50 '* within the meaning of s. 8 of 
68 Vic, No. 9. 
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Application by Mary Harris to register a stock 
mortgage made in her favour by her husband 
John Harris. 

The consideration stated in the stock mortgage 
was '^ natural love and affection and the sum of ten 
shillings." The subject matter of the stock mort- 
gage was situated at Gympie. 

The Registrar refused to register the stock 
mortgage on the ground that the consideration 
was a fixed limited principal sum not exceeding 
£50 within the meaning of s. 8 of Tlie Mercantile 
Act Amendment Act of 1894, 

On a reference to the judge in Chambers, 

Bernays, for applicant : S. 3 of the Mercantile 
Act Amendment Act of 1894 does not apply to this 
case, for the consideration of natural love and 
affection must be regarded. Moreover, the 
Registrar's duty with regard to the registration of 
such documents is merely ministerial, and he 
should register all documents brought before him 
in the correct form without examining the effect 
of such registration. 

Cooper, J. : I am satisfied that the monetary 
consideration is the only one that can be regarded 
in interpreting the section in question. Natural 
love and affection, though a good consideration, 
is not a valuable one, and in my opinion, the 
Registrar was right in refusing to register. The 
stock mortgage ought to be registered at the office 
of the Clerk of Petty Sessions of the district in 
which the subject matter of the mortgage is 
situate, which is, I believe, at Gympie. 

Solicitors for the applicant : Bemays S Osborne, 



IN CHAMBERS. 



Grippith, C.J. April 1st, 1896. 

WILSON V. BROWN. 

Foreclosure action — Registration in Heal Property 
Office of mortgagee's title after foreclosure — 
Vexing order. 



Ajadgment for foreolosure of land subjeot to the Be&l 
Property Acts does not authorise the Registrar of 
Titles to register the mortgagee as owner of an estate 
in fee of the mortgaged land, without a vesting order 
or a transfer from the mortgagor. 

Action by W. H. Wilson and others, mortgagees 
of certain land, to foreclose the rights of D. L. 
Brown and others, the mortgagors of the said lands. 

On the application for the order nisi for 
foreclosure, 

W, F, WilsoUf for the mortgagees, asked for a 
declaration that after the order for foreclosure 
plaintiffs will be entitled to an estate in fee simple 
free from encumbrances. He cited British and 
Australian Trust and Loan Co, v. South Queens- 
land Pastoral Coy, (6 Q.L.J., 88), and stated 
that the Registrar of Titles declined to register 
mortgagees as proprietors of the fee simple of 
lands in respect of which a foreclosure order had 
been made. (He also cited Re Booth d KettlewelVs 
Contract, 67 Law Times, 550). 

Griffith, C.J : I do not think that I should 
make such a declaration. It would add nothing 
to the legal effect of the judgment for foreclosure. 
Further I do not think that such a declaration 
would justify the Registrar of Titles in registering 
the mortgagees as proprietors of the fee simple. 
In my opinion that title can only be obtained by a 
transfer from the mortgagors, or by a vesting 
order. I will therefore add a direction such as is 
commonly inserted in a judgment for foreclosure 
of an equitable mortgage, that in default of pay- 
ment the mortgagors convey to the mortgagees. 
If they fail to do so, the mortgagees can apply for 
a vesting order under The Trustees and IncajHici- 
tated Persons Act of 1867: 

[See Huntingdon v. Commissuyturs of Inland 
Revenue, W.N. (96) 6 (9).] 

Solicitors for plaintiff : W,H, Wilson d Hemming, 
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IN CHAMBERS. 



Chubb, J. 



March 27th, 1896. 

GARD V, DWYEB. 
ABBAHAM, OABNISHEE. 

Insolvency Act of 1874 (38 Vic., No, 5), ss. 67, 
168, 202, rr. 225, 226 — Costs of liquidation 
proceedings from petition to regutration of 
resolution — Liabilitg of trustee for costs — 
Gamisliee ord^r — 0, XL,, r. 2, 

A solicitor's claim for costs for carrying oat liquidation 
proceedings, from the petition to the registration of the 
resolutions passed by the creditors, is not a debt 
capable of attachment by garnishee proceedings in the 
hands of the trustee in the liquidation. 

Application by John Gard to make absolute a 
garnishee order to bind in the hands of Robert 
Abraham, the trustee in the estate of B. W Carrie 
in liquidation, a debt due by the said Robert 
Abraham to Joseph Dwyer, to the amount of 
£28 lis. lOd. 

Dwyer was indebted to Oard for taxed costs 
awarded against him by two orders : one made by 
a Judge in Chambers, the other by the Full Court 
on appeal from the order of the judge. Gard 
claimed that these orders constituted him a 
judgment creditor, and Dwyer his judgment 
debtor, within the meaning of 0. XL. The debt 
sought to be bound in Abraham's hands was a 
claim by Dwyer for professional costs (under the 
circumstances appearing in the judgment of the 
learned judge), in and about the estate of B. W. 
Carrie in liquidation, of which Abraham was the 
creditors* trustee. On the hearing of the order 
absolute, Dwyer alleged an assignment of his 
interest in the debt to a third party for valuable 
consideration. 

. Jatfieson, for the debtor : Though the debtor has 
no locus standi on this application he is neverthe- 
less entitled to be heard. fJamesoti was heard 
amicus curiw). He alleges, firstly, that he now has 
no interest in the debt sought to be attached, as 
he has assigned it bona fide to a third party for 
valuable consideration. Further, even if it had 
not been assigned, the debt in question is not a 
proper subject for garnishee proceedings, as (1) it 



is not a judgment debt within the meaning of 
0. XL., r. 2 ; and (2) the judgment debtor's costs 
are not a debt due by Abraham, as trustee of 
Carrie's estate. 

His Honour on examining the facts found there 
was no valid assignment of the debt, «nd after 
referring to In re Frankland (L.R. 8 Q.B. 18), 
Best v. Petnhroke (L.B. 8, Q.B. 868), Netcton v. 
Boodle (6 C.B. 682), and Cremetti v. Crom 
(4 Q.B.D. 225), and observing upon the difference 
between the English and Queensland orders, held 
that the debt was not a judgment debt within the 
meaning 0. X.L., r. 2. On the question of the 
judgment debtors claim against the estate in 
liquidation His Honor delivered the following 
judgment. 

Chubb, J. : Now as regards Dwyer 's claim 
against Carrie's estate. This debt was not 
contracted by the trustee. He did not employ 
Dwyer. Dwyer was the solicitor for the debtor, 
and the costs were incurred for initiating and 
carrying out the liquidation proceedings from 
the petition to the registration of the liquidation 
resolutions passed by the creditors. One of those 
resolutions was that Dwyer should be entrusted 
with the registration of the resolutions. Insolvency 
Bule 225 provides that '' In the case of liquidation 
by arrangment, all proper costs of and incidental 
to the proceedings prior to the passing of the 
resolution shall be paid by the trustee out of the 
estate of the debtor, in like manner and in the like 
priority as the costs of a petitioning creditor under 
an Insolvency petition." S. 67 of the Act provides 
<< The petitioning creditor shall defray the costs 
and expenses of all proceedings in the insolvency 
until and inclusive of the order of adjudication, 
and such costs and expenses having been first 
taxed shall be repaid to him out of the first moneys 
that shall be received from the estate of the 
insolvent." It is to be noted that the costs 
payable under Bule 225 are only those prior to the 
passing of the resolution. The trustee is only 
appointed by the resolution. Therefore, as 
between him and the solicitor there is no privity 
of contract and no personal liability to pay these 
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costs. As to the costs of registering the resolution, 
the creditors who passed it and authorised the 
solicitor to complete it by registration are the 
persons liable to Dwyer. Of course they may 
resolve that these costs shall be paid out of the 
estate, but the trustee has incurred no personal 
liability. The payment by the trustee out of the 
estate depends upon there being sufficient assets. 
If the assets are insufficient, certainly no action 
would lie against the trustee. The resolution of 
creditors cannot make him liable to an action by 
the solicitor, even where there are assets. By our 
Insolvency Act (s, 158), the trustee cannot be 
sued for a dividend; the remedy for non- 
payment is an application to the Ck)urt. I 
do not think an action would lie against the 
trustee for not paying the costs under Bule 225 ; if 
he refused, the proper remedy would, I think, be 
an application to the court, in its Insolvency 
Jurisdiction, for an order directing him, as an 
officer of the court, to pay. This was the course 
pursued In re Sager (14 Sol. J. 552.) Then, can 
costs payable under Bule 226 be a debt due by the 
trustee ? I think not. As a general rule a debt 
or money cannot be attached which the debtor 
caimot sue for. In ordinary cases, a solicitor may 
one month after its delivery bring an action for 
his bill of costs, (agreements imder The Solicitors 
Acty 1891, excepted), whether it has been taxed or 
not. The court may, however, order a taxation, 
and stay the action meanwhile. After taxation, 
if the allocatur is in the solicitor's favour, he may 
enforce payment by execution '' according to the 
course and practice of the Supreme Court," or he 
may apply for an order to enter up judgment. 
(The Costs Act of 1867, s. 29). But these costs are 
expressly made not payable until taxed, («. 67, r. 
225, ubi sup.) ; and they have not yet been taxed, 
and imtil they are, the trustee has no authority to 
pay them. There is, therefore, clearly no debt 
enforceable by Dwyer against the trustee at this 
present moment, if at all. Even after taxation 
the position would, I think, be the same. It was 
decided in Boyse v. Simpmn, (8 Ir. C.L.R. 523), 
that dividends in a bankrupt's estate could not be 



attached, because as a creditor of the bankrupt to 
whom the dividend was payable was prohibited 
from bringing an action against the trustee, 
therefore the judgment creditor of that 
creditor could not attach the dividend, as there 
was no debt recoverable from the trustee. 
Gihnour v. Simpson, in the same report, 
is to the same efifect. Boyse v. Simpson 
was approved In re GreensiU (L.B. 8. C.P. 24), 
where it was held that the surplus in a bankrupt's 
estate could not be attached by garnishment 
because there was no debt within the meaning of 
the Act. In Mack v. Ward (W.N. 1884, 16) it 
was decided that money in the hands of the 
liquidator of a company in voluntary liquidation 
could not be attached by a judgment creditor of a 
shareholder, because there was no debt due by the 
liquidator to the shareholder. Moneys in the 
hands of a receiver cannot be attached by a 
judgment creditor without leave of the court. 
D. Widton v. The Mayor of Brecon (28 Beav. 200). 
On these authorities and for the reasons I have 
given, I think that the costs due to Dwyer in 
Carrie's liquidation are not a debt due by the 
trustee, and, therefore, cannot be made the subject 
of garnishee proceedings. This application most, 
therefor?, I regret, be refused, and the order of 
attachment discharged. 

Solicitor for plaintiff \ A. M. Beanniont. 

Solicitors for garnishee : Marsland d Afarsland, 



BRISBANE CIVIL SITTINGS. 



COOFEB, J. 



14th, 15th and 17th AprU, 
and 5th May, 1896. 

GBANOWSKI r. SHAW. 

Jurisdiction of Court — Action on tort cotmnitted 

without Hu jurisdiction — Plaintiff donUdUd 

wiMn tike ^jurisdiction — Defendant domiciled 

without the jurisdiction. 

Plaintiff, who was domiciled in Queensland, brought an 

action 'in the Sapreme Court of that colony against 

defendant, whose domicile was in Victoria, oo a tort 
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oommitted in the latter colony, and seryed the writ 
on the defendant in Qaeensland. The defendant 
entered an appearance and defended the action. 
Held, that the Supreme Court of Queensland had jurisdic- 
tion to hear and determine the action. 

AonoM by Oscar Granowski against William 
Barker Shaw to recover damages for defamation 
of character. The plaintiff was domiciled in 
Queensland and the defendant in Victoria. The 
defamatory matter complained of was alleged 
to have been uttered by the defendant in Menzies' 
Hotel, in Melbourne. The plaintiff claimed £1000 
damages, and the defendant, who had been served 
with the writ in Queensland, appeared and 
defended the action. 

On the hearing of the action the jury found 
that the defamation had been proved, and assessed 
the damages at £60. 

FeeZf for the plaintiff, moved for judgment on 
the findings. 

BymeSf A.G. (who had unsuccessfully applied 
for a nonsuit on the same ground), moved for 
judgment for defendant on the ground that the 
Court had no authority to try an action founded 
on a tort conmiitted without the jurisdiction by a 
person domiciled without the jurisdiction. He 
dted The Supreme Court Act of 1867 (81 Vic, 
No. 28), s. 21, Odgers on Libel (2nd Ed. 61), Bree 
V. Mare8caux{7 Q.B.D., 434), ScoU v. Lord Seymour 
(81 L J. (Ex.) 457, 32 L.J. (Ex.) 61). 

Feez: The defendant has appeared to the writ, 
and his appearance has relieved the Court from 
the responsibility of inquiring further into its 
authority to hear the action. But even if he had 
not appeared this Court would have had power to 
try the action. He cited " TJie UalUy " (L.R. 
2 P.O. 198). 

CoopxB, J. : It seems to me that by the Supreme 
Court Act of Queensland power was given to this 
court exactly co-extensive with the powers exercised 
by the superior courts at Westminster. I have to 
inquire how that power has been conferred upon 
this Court. It was conferred by the Colonial 
liegislature. Whence did they derive the power ? 
They had it by an Order-in-Council made by Her 



Majesty, who derived the authority to enact that 
Order from the Imperial Parliament itself. It 
further seems to me that there has been authority 
from the Imperial Parliament to Her Majesty to 
confer upon the Legislature of Queensland the 
power or right to give to this Court the power 
which the legislature has given ; and that power 
was precisely the same as is possessed by the 
superior courts at Westminster. I think that the 
superior courts at Westminster have jurisdiction 
to deal with actions of this kind, and that this 
Court has the same jurisdiction. I am further of 
opinion that the defendant has waived his objec- 
tion to the jurisdiction by his appearance to the 
writ in this case. I think, therefore, that on both 
grounds, I must give judgment for the plaintiff 
for £60 (the amount found by the jury) and costs. 

Solicitors for plaintiff: Bemays d Osbortie. 

Solicitors for defendant : Macpherson d Feez. 



Gbiffith, C.J. 



j26th and 27th March, 
t and 1st April, 1896. 



OHlfAN V. OHUAN. 

Divorce — Cruelty — Intefition. 
A long oontinned oonrse of brutal unkindness by a husband 
to his wife which, although not deliberate and system- 
atic, and although unaccompanied by personal vioienoe, 
seriously affected her health, Held to amount to 
cruelty. 

Tbial of action for the dissolution of the 
marriage of E. A. B. Ohman and E. B. L. Ohman 
(on the petition of the wife) on the ground of 
adultery and cruelty. 

The facts appear fully in the judgment of the 
learned judge. 

Groom, for the plaintiff, cited Bethune y. Bethufie 
(1891 P. 206), Kelly v. Kelly (L.B. 2 P. & D. 59), 
Mytton V. Mytton (11 P. D. 141). 

C.A.V. 

1st April, 1896. 

Gbiffith, C.J. : This is a wife's action for 
dissolution of marriage by reason of adultery and 
cruelty. I intimated at the trial that I waa 
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satisfied with the evidence as to adultery, but that 
I desired to consider further the evidence as to 
cruelty. On that branch of the case the plaintiff 
alleges a long course of unkind and even 
brutal treatment, unaccompanied indeed by actual 
violence, unless two incidents, (to which I will refer 
later), can be so considered, but which is said to 
have seriously endangered, and actually affected, 
her health. She did not, however, make any 
complaints to her parents, who were living close at 
hand, or to any of her friends, the reason she 
gives being that she did not wish anyone to know 
of the unhappiness of her married life. The 
question which I have to consider is whether this con- 
duct of the defendant, as detailed in the evidence, 
amounts to what is called legal cruelty. The 
same question would arise if this were an action 
for a judicial separation on the ground of cruelty 
alone, and I propose to consider it from that point 
of view, disregarding, as I am bound to do, on the 
one hand, the more serious consequences of a 
judgment for dissolution, and on the other hand, 
those circumstances of the case which would 
dispose the Court to free the wife, if the law will 
allow it, from matrimonial bonds which have 
become intolerable, but which can only be dissolved 
in accordance with the rules of law by which the 
Court is bound. The question of what constitutes 
legal cruelty was lately very fully considered by 
the English Court of Appeal in Russell v. Russell 
(1896 P. 816). The Court was divided in 
opinion, and the case is likely to be carried further, 
but the statement of the law as set forth in the 
judgment of the majority (Lindley and Lopes, 
L.J J.), may, I think, if I may say so with respect, 
be accepted as an accurate exposition of the 
principles governing the present case. After 
referring to the reluctance of the Courts to define 
legal cruelty, they proceed to give a definition of 
it, so far as was necessary for the case before 
them, in these words : " There must be danger 
to life limb or health, bodily or mental, or a 
reasonable apprehension of it, to constitute legal 
cruelty " — They proceed to support the definition 
by the authority of earlier cases. The leading 



case is Evans v. Evans (1 Hagg. Cons., 86), 
decided by Lord Stowell in 1790, in which that 
very learned judge said in the course of his 
judgment : '' What merely concerns the mental 
feelings is in few cases to be admitted, when it is 
not accompanied with bodily injury, either actual 
or menaced. Mere austerity of temper, petulance 
of manner, rudeness of language, a want of civil 
attention and accommodation, even occasional 
sallies of passion, if they do not threaten bodily 
harm, do not amount to legal cruelty." And 
again : •* The danger of life, limb, or health, is 
usually inserted" — i.«., in the decree — "as the 
ground upon which the court has proceeded to a 
separation. The court has never been driven off 
this ground." These observations dispose of a 
very large part of the evidence given in the present 
case, much of which did not, I think, establish 
anything more than austerity of temper, petulance, 
and rudeness. There was no evidence of any acts 
occasioning actual danger to life or limb. The 
test, therefore, which I have to apply is this 
— Does the evidence establish such conduct on the 
part of the husband towards the wife as to show 
danger to her bodily or mental health, or a reason- 
able apprehension of it ? Actual physical violence 
is not absolutely necessary (Kelly v. Kelly, L.R. 2 
P. & D. 69). Before referring to the evidence, I 
must advert to the deed of separation which was 
executed by the parties a few days after the 
discovery by the plaintiff of her husband's 
infidelity. By that deed, after reciting the 
adultery and the contemplation of proceedings by 
the plaintiff for a judicial separation by reason of 
it, the plaintiff agreed that she would not take 
any proceedings for obtaining a judicial separation 
or divorce in respect of the adultery so long as the 
defendant should observe the stipulations on his 
part contained in the deed, one of which was that 
the plaintiff should have the custody of the two 
children. The defendant shortly afterwards took 
one of the children from the plaintiff, and has 
removed it from the jurisdiction of the Court. 
The deed is therefore not a bar to the maintenance 
of the action, but it is important as showing that 



1896. 



THE QUEENSLAND LAW JOURNAL. 



21 



the plaintiff did not at that time contemplate any 
proceedings founded on the cruelty now alleged. 
The explanation offered is that the solicitor who 
prepared the deed, and who was the plaintiff's 
brother, was not then aware of any of the details 
of the cruelty, and that the plaintiff herself did 
not know that such acts as are now complained of 
amounted to legal cruelty. It is obvious that 
such an explanation must be received with great 
caution, when the temptation to magnify trifling 
occurrences is so great. I have accordingly 
scrutinised the evidence very carefully. But on 
the whole, having regard to the nature of the 
alleged cruelty, which is such that anyone might 
be excused for not knowing whether it fell within 
the category of legal cruelty or not, and further, 
having regard to the manner in which the plaintiff 
gave her evidence, which did not indicate a desire 
to press anything unduly against her husband, I 
think I ought to accept the explanation as sufficient. 
The facts then established to my satisfaction by 
the evidence of the plaintiff and other witnesses 
are these : — The defendant is a person of violent 
temper and morose disposition, who habitually 
neglected hia wife, and habitually treated her with 
rudeness and petulance, even when she was in 
extremely delicate health after her two confine- 
ments. He made her life miserable, sometimes 
not speaking to her for days together, and at other 
times speaking so violently that it became intoler- 
able to remain in his company. On one occasion 
when she was in delicate health, a few days after 
the birth of her first child, he was guilty of brutal 
violence in her presence to her pet dog. This and 
other roughly unkind treatment of herself caused 
the nurse who was attending her to be seriously 
alarmed for her health. On an occasion a few 
days after her second confinement he was again 
guilty of brutally violent behaviour, snatching her 
eldest child from her, and roughly pushing heiT 
against the wall. His general conduct to her 
during this period of her weakness — even while 
she was confined to her bed — was extremely 
unkind, and such as to lead the nurse to remon- 
stcateLwithhipi, and to tell him that if it continued 



she could not answer for the plaintiff's health. 
On another occasion, a day or two before the 
separation (which took place on the discovery of 
his adultery), he again roughly pushed her against 
the wall. The two instances which I have 
mentioned are the only instances of actual physical 
violence, and I may observe here that I do not 
think that, standing alone, they would be sufficient 
to establish a case of legal cruelty. The case for 
the plaintiff must therefore rest on the defendant's 
habitual behaviour, of which they are incidents. 
On two occasions she consulted medical advisers 
as to the state of her health. On the first occasion 
she was suffering from extreme nervous depression, 
and on the medical advice, went on a prolonged 
visit to Victoria. The defendant went there to 
bring her back, but resumed his unkind treatment 
on their return. On the second occasion, which 
was a little more than a year before the separation, 
Dr. Lilian Cooper, who says that the plaintiff is 
not a person of abnormally sensitive disposition, 
found her health seriously deranged, and in such 
a condition as would be likely to be caused by 
continual mental worry, and indeed such as she 
has frequently observed to follow from such a 
cause. After this, defendant's behaviour did not 
not much improve. During the last nine months 
before the separation, the plaintiff and defendant, 
at his wish, ceased to occupy the same room — the 
reason for which became afterwards apparent. 
The plaintiff's health does not appear to have 
again suffered so severely. On these facts I have 
arrived at the conclusion that her ill-health at the 
time of Dr. Cooper's attendance was the direct 
consequence of the long - continued course of 
injurious treatment by the defendant. The case 
differs from Kelly v. Kelly and Bethune v. Bethune 
(1891, P. 205) in this, that I do not think that the 
husband's conduct, although continually brutal, 
was intentionally and systematically unkind. The 
effect, however, of such treatment on a wife's 
health does not depend on the intention of the 
husband, any more than in the case of physical 
violence. And I think that the absence of 
a deliberate intention to be cruel cannot 
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ftffeot the legal result. On the whole, therefore, 
I have oome to the conclusion that at this time 
the conduct of the defendant had been such as 
actually to cause serious danger to the plaintiff's 
health, and that if she had then taken proceedings 
for a judicial separation by reason of cruelty, she 
would have been entitled to succeed. It may be 
that his subsequent conduct also was such as to 
cause reasonable apprehension of further danger 
to her health. But it is not necessary to 
rely on anything subsequent to the conduct which 
actually affected her health. Her rights which 
then arose, although, for very natural reasons, she 
did not choose to take advantage of them, were 
revived and came into full force on the discovery 
of defendant's adultery (Palmer v. Palmer, 29 
L.J., P. 124). I am therefore of opinion that the 
defendant was guilty of legal cruelty, and that the 
plaintiff is entitled to the relief she asks, and I 
give judgment nm for dissolution of the marriage, 
to be moved absolute after six months. The 
plaintiff will have the custody of the children. 
The defendant must pay the costs of the action. 
Solicitors for plaintiff ; King d Sachse, 



Griffith, C.J. 



18th April, 1896. 



YOUNG V, YOUNO. 



Divorce — Desertioii — Cessation of Cohabitation, 

Where the separation of a husband and wife is in the first 
instance by mutual consent, but is intended to be 
merely temporary, the subsequent conduct of either 
of the parties may be such as to constitute a desertion 
without a resumption of cohabitation. 

Trial of action for the dissolution of the 
ftiarriage of George Young and Mary Ann Young 
on the petition of the wife, on the grounds of 
adultery and desertion. 

The effect of the evidence as to the desertion 
%ppears in the judgment of the learned Chief 
stice. The adultery was clearly proved. 



Crisp Poole for the plaintiff: The evidence 
tendered by the plaintiff clearly proves the adul- 
tery. The desertion is also proved. 

Griffith, C. J., referred to Mahoney v. McCarthy, 
(1892, P. 21.) 

Crisp Poole : Although the original separation 
of the parties may have been by mutual consent, 
that separation was only intended to be temporary, 
and the subsequent conduct of the defendant 
evidenced an intention to cease co-habitation, and 
not to resume his married life. As soon as that 
intention was formed by him, a desertion was 
constituted. [He cited Lawrence v. Latorence, 81 
L.J. (P.M. & A.), 145 ; 2 Sw. & Tr. 575 ; Smith 
V. Smith, 68 L.T. 689]. 

Griffith, C.J. : In this case I am satisfied with 
the proof of adultery, but I have had some doubts 
with respect to the desertion. The rule is that 
there cannot be a desertion unless there is a wilful 
bringing to an end, by one of the parties, of an 
existing state of cohabitation. When the parties 
have mutually agreed to live separately, there can- 
not be desertion without a resumption of cohabi- 
tation. The facts as to the original separation of the 
parties in this case are somewhat obscure. There 
is some reason for thinking that it was in effect a 
separation by mutual consent, but I think that, on 
the part of the wife at any rate, it was intended, 
in the first instance, to be a merely temporary and 
not a permanent separation. But I am of opinion 
that, in such a case, when the separation of a 
husband and wife is in the first instance by 
mutual consent, but is intended to be merely 
temporary, the subsequent conduct of either 
of the parties may establish such an intention 
to render the cessation of co-habitation per- 
manent, as to constitute a desertion without 
a resumption of co-habitation. Whatever 
the original intention of the defendant 
was in the present case, his subsequent conduct 
was, I think, such as to clearly indicate his 
intention not to return to his wife, and that 
intention was manifested at least more than two 
years before the institution of this action. I 
think, therefore, that the necessary two years' 
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desertion has been proved, uid that, as the 
adultery has also been proved, the plaintiff is 
entitled to judgment niH for the dissolution of the 
marriage. 

Solicitor for plaintiff: W.H.Bell, 



Griffith, G.J. 



2l8t May, 1896. 



PEBMANSMT BUILDING AND INVESTMENT ASSOCIATION 
V. HUDSON. 

ExecuHon on foreign judgment — Judgment of Supreme 
Court of New South Wales — Defendant resident 
in Queensland — Judgment by default — Applica_ 
tion to enforce judgment under Tlie Common Law 
Practice Act of 1867 (31 Vic., No. 17), s. 20. 

A judgment of the Supreme Court of New South Wales 
obtained in default of appearance against a defendant 
who at the time of the commencement of the action 
was not resident in New South Wales, and who was 
served with the writ in Queensland, will not be enforced 
by the Supreme Court of Queensland. 

Berry v. Shead (7 N.S.W.L.R. 39), not followed. 

The Brisbane Oyster Co. v. Emerson (Knox 80), and Maiden 
V. Marwedel (3 Q.L.B. (Beor) 69) followed. 

Application to a judge for the issue of a summons to show 
cause, under s. 22 of The Common Law Process Act of 
1867t should be on affidavit without a summons. The 
summons sought to be issued with a fiat endorsed 
directing its issue, should be j[>resented to the judge for 
his signature on the hearing of the application. 

Application hy the Permanent Building and 
Investment Association, Ltd., to enforce a judg- 
ment for J6180 9s. 5d., recovered by them in the 
Supreme Court of New South Wales, against 
George Hudson, of Ipswich in the colony of 
Queensland. 

In 1887, Hudson, who was then residing in 
Sydney, bought 190 shares in the plaintiff com- 
pany, and was duly registered as owner of the 
shares. In 1889 he came to reside in Queensland, 
and from that year onward he continued to reside 
in Queensland, paying occasional holiday visits to 
New South Wales. In 1896 an action was 
commenced in the Supreme Court of New South 
Wales against the defendant for calls due in 



respect of his shares in the plaintiff company. 
The defendant was served with the writ at Ipswich, 
but did not enter an appearance, and the plaintiffs 
obtained judgment by default for JB180 9s, 5d. 

On 8th May leave was granted by Cooper J., 
to the plaintiffs to issue a summons under s. 22 
of The Common Law Process Act of 1867, calling 
on the defendant to show cause why the judgment 
should not be enforced by the Supreme Court of 
Queensland. The summons, which was return- 
able before the Chief Justice in Chambers, was 
adjourned into Court. 

Lilley, for plaintiffs : The summons now before 
the Court was issued under an order of Mr. Justice 
Cooper on 8th May. 

Obiffith, C.J. : I see that the plaintiffs issued 
two summonses in this matter, the first being for 
leave to issue the summons now before me. An 
application to a Judge for a summons need not 
be made on summons. It should be made on 
affidavit without summons, the summons sought 
to be issued being produced to the judge 
endorsed with a fiat, << Let this summons issue," 
which the judge would sign or initial on making 
the order. 

Lilley : The plaintiffs contend that as the subject 
matter of the action arose within New South Wales, 
they are entitled, on the authority of Berry v. 
Sliead (7 N.S.W.L.R. 89), to have their judgment 
enforced by this court. He also cited Sirdar Gur- 
dyal Singh v. Faridkote (1894 A.C. 670), Mullins v. 
DUchboume (6 Aust. Jurist, 119). 

Griffith, C.J., referred to British Waggon Co. 
V. Gray (1896, 1 Q.B. 86). 

Feez : The case of Berry v. Shead, on which 
plaintiffs rely, has since been disregarded in New 
South Wales. In Hermann v. McQuade (8 
N.S.W.W.N. 64) the judges preferred to follow 
The Brisbane Oyster Co. v. Emerson (Knox 80), 
by which latter case the defendant submits 
the law was established. 

Obiffith, C.J. : At the Federal Council in 1886, 
the law was assumed to be as laid down in The 
Brisbane Oyster Co. v. Emerson, and an Act was 
passed to meet the difficulty. At the London 
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Colonial Conference of 1887, also, the matter was 
fully discussed, and the law was assumed to be as 
I have just stated. There was at one time also 
an idea that a man might, by some means, agree 
(apart of course, from entering an appearance) 
to submit to foreign jurisdiction, but that theory 
has since been exploded. 

Feez : With the exception of Beny v. Shead, all 
the authorities bear out the maxim ** actor sequitur 
forum rei.** The plaintiffs cannot, on the author- 
itieSy succeed on this application. He cited Sirdar 
Gurdyal Singh v. Rajah of Faridkote (1894, A.C. 
670), Baird v. Bell (4 N.S. W.W.N. 17), Smith v. 
CampbeU (7 N.S.W. W.N. 10), Sch^sby v. Westen- 
holz (L.B. 6 Q.B. 155), RoussiUon v. RonmUon 
(14 Ch.D. 851, at p. 870), Phillimore's Inter- 
national Law (1889, vol. iv. p. 724), Maiden v. 
Marwedel (8 Q.L.R. (Beor) 69). 

Obiffith, C.J. : I do not think there is room 
for any doubt in this matter. I think the law 
upon it has been free of doubt for the last ten 
years. The Courts of a country have jurisdiction 
over the persons within that country. Also, as a 
matter of practice, they assert jurisdiction — always 
under the authority of some statute of their own 
country — ^in their own country, with respect to per- 
sons out of the jurisdiction as to contracts made or 
acts done within the jurisdiction. That is 
extremely convenient. It is a power conferred by 
their own Legislature, and it holds good within 
their own jurisdiction, but the voice of the Legis- 
lature does not extend beyond its jurisdiction. 
International law does not, as far as I know, 
require any country to recognise the jurisdiction 
or authority of any foreign body or tribunal over 
its citizens, or over anyone who was not a citizen 
of the country within which that foreign body or 
tribunal has jurisdiction. Writs in New South 
Wales run as far as the border of New South 
Wales, and no further.' Beyond that they are 
mere pieces of paper — mere notices. In the case of 
the colonies which have joined the Federal Council 
it is different. Their writs in cases where the cause 
of action arose in the colony in which the action 
is brought, run throughout federated Australia. 



New South Wales has not thought fit to join in that 
federation, and writs from that colony, as I have 
said, stop at the border. This judgment, therefore, 
was obtained in the Supreme Court of New South 
Wales against a person who owed no allegiance to 
that court. The document served on him was 
only a piece of paper, to which, in my opinion, 
he was in no way bound to pay attention, and 
which had no effect in this colony, although in 
New South Wales it had ample effect, but only 
because the Legislature there had said so. The 
application must be dismissed with costs. 
Solicitor for plaintiffs : J. F, G. Foxton, 
Solicitor for defendant : J. G, McGregor. 



Griffith, C.J. June 1st, 1896. 

Re BECK£RLE6*S LANDS AND GOODS. 

Intestacy — Administration — Curator of Intestate 
Estates as trust£e for creditors — Claim of lieir- 
at'laic to trust funds— ^Intestacy Act of 1877 
(41 Vic, No. 24), s. 21. 

B. died intestate in 1874, leaving both realty and personalitj 
in Queensland. In 1874 the Curator of Intestate 
Estates obtained an order to administer the personal 
estate of the deceased, which realised £2624 10s. 
Debts amounting to £5035 2s. 7d. were proved against 
the estate, and the Curator divided the amount realized 
pro rata among the creditors. In 1879 the Curator, 
after duly citing the heir-at-law v^ ho did not appear, 
obtained an order to administer the. real estate, and 
thereafter received the rents and profits arising there- 
from. In 1895, under an order of the court, he sold a 
portion of the real estate for £650, which sum, with 
the rents and profits already received by him, made, in 
1896, a total sum of £1193 17s. Id. in his hands. The 
heir-at-law of B. claimed to receive this amount from 
the Curator. The Curator presented a petition for the 
direction of the court. 

Htld^ that the Curator was not bound to pay over the 
money to the heir-at-law. 

In re Bell, Jejfery v. Sayles (1896 1 Ch. 1), followed. 

Petition by the Curator of Intestate Estates for 
the direction of the Court as to the disposal of 
monejEf in his hands in the estate of James F. 
Beckerleg, deceased. 
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The facts appear folly in the judgment of the 
learned judge. 

Chambers (solicitor) for the Curator, stated the 
facts to the court. 

Wright for the heir-at-law: The Curator's 
right to administer the estate is under s. 21 of 
Tlie Intestacy Act of 1877, and by that section his 
right to administration is clearly subordinate to 
that of the heir-at-law. Upon the appearance of 
the heir-at-law, the Curator's right to administer 
ceases, and he becomes functus officio. The heir- 
at-law being legally entitled to administration, it 
is not to be presumed that he will fail in his duty 
to the creditors and other persons interested in 
the estate. 

Obiffith, C.J. : This intestate died in 1874, 
before The Intestacy Act of 1877 came into oper- 
ation, so that the land did not, at his death, vest 
in the Curator. It passed to the heir-at-law; 
but as the heir-at-law did not take possession of 
the land, the Curator, after duly citing him, 
obtained a further order from the Court to admin- 
ister it under s. 21 of that Act. The effect is that 
the Curator is to be deemed to be the owner as 
against aU persons, except the heir-at-law. The 
Curator was also, I think, entitled to deal with 
the land. He has dealt with it, and there is now 
in his hands, derived from proceeds of sale and 
rent, the sum of about £1200. The debts proved 
in the intestate estate, and still unpaid, amount to 
considerably more than that amount. It is not 
disputed that this fund must be distributed 
amongst the creditors. The heir-at-law now asks 
that it may be paid over to him. If it were paid 
over to him it would be his duty to immediately 
distribute it amongst the creditors. As between 
himself and the Curator, his is the better title, but 
the Curator is the officer of the Court appointed to 
distribute the estate for the benefit of the testator's 
creditors. Whether this fund is to be considered 
a fimd in Court, or a fund in the hands of a trustee 
charged with distributing it for the benefit of the 
creditors, makes, I think, no difference, for it is 
clear from the case of In re Bell (1896, 1 Ch. 1), 
that when a fund is in Coujrt, the Court will not 



pay it out to a person merely because he has a 
legal title to it, if the Court can pay it in the first 
instance to the person ultimately entitled. And 
the same rule is applied if the fund is in the hands 
of trustees. In this case the Curator was 
appointed to administer the estate of the intestate 
— that is, to get it in and distribute it in payment 
of his debts. The fund is now in the hand? of the 
proper person for that purpose, and I think it 
ought to remain in his hands until he has com- 
pletely performed that duty. The Curator, there- 
fore, would not be justified in paying anything but 
the surplus, if there were any, to the heir-at-law. 
The question is also asked how the costs of this 
petition are to be borne. Strictly speaking, the 
heir-at-law ought to pay the Curator's costs, but 
as Mr. Chambers does not press for them, the only 
order will be that the costs of the Curator be paid 
out of the estate. 

Solicitors for Curator : Chambers, Bruce d 
McNab. 

Solicitors for heir-at-law : Beniays d Osborne, 



JUNE SITTINGS OF THE FULL COURT. 
Grifftth, C.J.; Real, J. 

BEOINA V. EDWARDS, Kx parte HOWELLS. 

Defamation Law (63 Vic, No. 12), ss. 42, 43— 
Costs of defendant in action /or criminal libel — 
Recovery of costs by execution — District Courts 
Act of 1891 (54 Vic., No. 33), ss. 120, 161, 
191 — Prohibition. 

A successful defendant in proceedings in the District Court 
under s. 42 of the Defamation Law, may recover his 
costs by execution in the District Ck)urt. 

Richardson v. Willis (L.R. 8 Ex., 69) distinguished. 

A writ of prohibition will not issue to an oflScer of a court 
unless he is assuming to act in a judicial capacity. 

Application on behalf of Henry Howells to make 

absolute an order nisi addressed to the District 

Court, and to Francis Edwards, to show cause why 

a prohibition should not issue to prohibit any 

proceedings on an order made in the District 

Court on the above action on the 11th March, 

1896. 
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The facts appear fully in the judgment of the 
learned Cnief Justice on the application for the 
order nisi. 

April 24th. 

On the application for the order nisif 

Cltambers for the applicant : On the facts the 
defendant is entitled to his costs, hut not hj the 
method by which he is now seeking to enforce them. 
Li Eichardson v. Willis (L.R. 8 Ex. 69) it was 
decided that defendant's costs in such cases were 
recoverable by action and not by execution. An 
order nisi to restrain the District Court Registrar 
should therefore be granted. 

C.A.V. 

April 27th. 

Griffith, C.J. : The applicant prosecuted 
Edwards for defamation. The case was tried in 
the District Court at Gympie, when the jury 
returned a verdict of not guilty. The defendant 
thereupon became entitled, under s. 42 of the 
Defamation Law, to recover from the prosecutor 
his costs of defence. On the 11th of March the 
judge made an order that the defendant should 
have the costs, which were afterwards duly taxed 
by the Registrar of the Court, as prescribed by the 
Act. The defendant then obtained from the 
Registrar a warrant of execution for their recovery. 
Application is now made for an order nisi for a 
prohibition to restrain the execution of the warrant, 
on the ground that payment of the costs payable 
under s. 42 can only be recovered by action, and 
not by summary execution, and the case of 
Ricliardson v. Willis (L.R. 8 Ex. 69) is relied on. 
It is asked that the writ should be addressed to 
the defendant and the Registrar of the court. Pro- 
hibition is a writ issued to restrain an excess of 
jurisdiction, (or sometimes a wrongful exercise of 
jurisdiction), on the part of an inferior court acting 
in the assumed exercise of judicial functions. Li 
the case of excess of jurisdiction, it is granted as 
soon as it appears that the inferior court has 
committed such a fault as to found the authority 
of the superior court to prohibit, i.e., as soon as 
it appears that the inferior court has acted without 
jurisdiction {Mayor of London v. Cox, L.R. 2 H.L. 



289, 278). It is ordinarily addressed to the court 
and the party, although if the court assuming to 
exercise the jurisdiction objected to is out of the 
country, it may be addressed to the party alone 
(lb. p. 280). But I know of no case in which 
it has been addressed to any officer of a court 
unless he is assuming to act in a judicial capacity. 
And in my opinion the writ cannot be addressed 
to such an officer. The application cannot there- 
fore be granted in the form in which it is made. 
It appears, however, that in the present case the 
judge himself made an order for payment of 
the costs. Section 161 of the District Courts Act 
authorises the Registrar to issue a warrant of 
execution in any case in which a judgment is given 
by a judge for the payment of money. And the 
term <' judgment" includes an order (s. 8). The 
Registrar appears, therefore, to have been prima 
facie justified in issuing the warrant in obedience 
to the order. But if the objection taken by the 
applicant is a good one, the judge had no juris- 
diction to make the order of 11th March, and as 
he was acting judicially when he made it, prohi- 
bition will lie in respect of that order. The 
objection is worthy of argument. A rule nisi may 
therefore go, addressed to the District Court and 
the defendant, to show cause why a prohibition 
should not issue to prohibit any proceedings on 
the order of 11th March. 

On June 2nd, before the Full Court (Gbiffith 
C.J., and Real J.), 

Lukin showed cause : This case is dearly dis- 
tinguishable from Richardson y. Willis, where the 
court was a court of oyer and terminer, which had 
no power to issue execution. Reading s. 42 of 
the Defamation Law with ss. 120 and 161 of The 
District Courts Act of 1891, it is clear that the 
judge had power to make an order as to costs, and 
the Registrar to issue execution on such an order. 
The '' proceedings," as to the costs of which the 
judge has power under s. 120 to make an order, 
are not tp be construed as limited to civil pro- 
ceedings {In re Briton Medical and General lAfe 
Assurance Association, 82 Gh.D. 508). S. 48 con- 
templates the recovery of costs by execution, and 



1896. 



THE QUEENSLAND LAW JOURNAL. 



27 



0. XXXn, r. 8 (Grown side), which s. 191 of the 
District Court Act makes applicable to this case, 
gives the right of recovery by execution, of the 
costs of criminal and quasi-criminal proceedings. 
Further, even if the judge had np power to make 
such an order, prohibition is not the proper remedy. 
He also cited R. v. Latimer (15 Q.B. 1077), Short 
ofi Mandamm (p. 46), Farrow v. Hay (88 L.J. 
Ex. 258). 

Macdonnell : Though Richardson v. Willis was a 
decision as to a court of oyer and termiiier which 
had no power or machinery to issue execution, 
still that case refers to a general rule that the 
recovery of costs in such cases shall be by action. 
[Gbiffith, G.J. : A court of oyer and terminer was 
appointed by special commission and came to an 
end when its work was done. There was no 
officer by whom a writ of execution could be issued. 
There was no question in Richardson v. Willis as 
to the propriety of the judgment awarding costs. 
An action would always He on a judgment.] 
8. 120 of the District Court Act, is under Part V, 
the part of the Act relating to civil proceedings, 
but s. 161 is under the general heading. The two 
sections cannot therefore be read together as urged 
by the defendant. 

Obiffith, C.J. : This is an interesting argument, 
raising after all a small point. The present 
prosecutor, as he is called in these proceedings 
for prohibition, was the defendant in a prosecution 
in the District Court at Oympie for defamation. He 
was acquitted, and upon that acquittal was entitled, 
under s. 42 of the Defamation Act, to receive 
his costs from the then prosecutor. The learned 
judge thereupon made an order that the defendant 
should have his costs of the prosecution. It is 
objected that the learned judge had no power to 
make that order, that the rights of the defendant 
were determined by the statute, and that he must 
be left to such remedies as are provided by the 
statute. After hearing the argument, I have 
come to the conclusion that it is the function of a 
judge, in pronouncing the judgment of the court, 
to declare completely the rights to which the 
parties are entitled, The result of the acquittal 



in this case was that the defendant became 
entitled to be discharged from the prosecution and 
to recover bis costs from the prosecutor. The 
judgment ought therefore to have declared his 
right in both respects. The form in which a 
right to recover costs is declared in a judgment is 
by an award that the party entitled recover them 
from the other party. The learned judge in the 
present case formally made that order. The order 
of the judge was therefore right. He had juris- 
diction, and it was his duty, to pronounce the 
judgment which he pronounced. The acquittal 
would indeed have been followed by precisely the 
same result even if be had not actually pronounced 
or used these words in court in his judgment, for 
when the formal judgment came to be drawn up 
the award of costs would have been included. I 
think that disposes of the matter, because under 
s. 161 of The District Court Act of 1891, in any 
case in which a judgment of a District Court is given 
for the payment of money, execution may is ue. 

The rule must be discharged, with costs. 

^EAL, J. : I am of the same opinion and for the 
same reasons. 

Solicitors for appellant : Chambers^ Bruce d 
McNah. 

Solicitors for rt spondent : Tozer, Conwell it Tozer. 



JUNE SITTINGS OF THE FULL COURT. 

Gbiffith, C.J., Real, J. June 2nd, 1896. 

Re Watson's bill of sale. 
BilU of SaU Act of 1891 (55 Vic., No. 23), s. 5 (4) 

— Proper place of registration — DiUy of 
Registrar — Natural love and affection as a 
consideration. 
It is the duty of the Registrar of any court in which bills 

of sale are required by The Bills of Sale Act of 1891 to 

be registered, to register any instrument presented to 

him for registration as a bill of sale, without enquiry 

as to the effect of such registration. 
Where the only consideration in a biU of sale is " natural 

love and affection : " Semhle, that the Supreme Court is 

the proper place for registration. 
Re Harris (7 Q.L.J., 15) dissented from. 

In an assignment on trust of chattels situate at 

Childers, the consideration was stated to be 

natural love and affection. The instrument was 
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^ presented for registration at the Supreme Court 
at Brisbane, but the Registrar, relying on Be 
Harris (7 Q.L.J., 15), declined to register it as a 
bill of sale. On a reference to Griffith, G.J., in 
Chambers, that learned judge referred the appli- 
cation to the Full Court. 

Lukin for the applicants : The case of Re 
Harris^ on which the Registrar relied in his 
refusal to register, is clearly distinguishable from 
the present case. Jn that case there was, in 
addition to the consideration of natural love and 
affection, a further consideration of ten shillings. 
Here, the natural love and affection is the only 
consideration, and that consideration does not 
bring the instrument within the meaning of s. 6 
(4) of TJie Bills of Sale Act of 1891. 

Griffith, C.J. : The Registrar refused to 
to register this instrument— a post-nuptial settle- 
ment containing no mention of any pecuniary 
consideration — in deference to the judgment of 
Mr. Justice Cooper in Re Harris, On application 
to me for a direction to the Registrar to regis^r 
the instrument, I referred the matter to the Full 
Court for the same reason. The 5th section of 
Tlie Bills of Sale Act of 1891 prescribes 
the places at which bills of sale are to be 
registered. A post-nuptial settlement is a bill 
of sale, and the place at which it is to be regis- 
tered must therefore be determined. As a 
general rule, a bill of sale is to be registered in 
the Supreme Court in the part of the colony in 
which the chattels are situated, with the proviso 
that '' in the case of a bill of sale given 
in consideration of any limited principal sum not 
exceeding £50 the registry shall be the office of 
the Clerk of Petty Sessions for the petty sessions 
district within which the place at which the 
chattels comprised in the bill of sale are described 
as being is situated." I should have supposed, 
and am very much inclined to think, that the 
words <' limited principal sum'' are used of bills of 
sale given by way of mortgage, and that the term 
<< principal sum" is used in contra-distinction to 
interest, which is ordinarily secured by bills of 
sale as well as principal. In the case, therefore, 



of an instrument which, although it is a bill of 
sale, contains no mention of a principal sum in 
that sense, I should think the general rule applies 
— viz., that it must be registered in the Supreme 
Court in the district in which the chattels are 
situated. But that view may be wrong. Jn 
this case no sum is mentioned at all, so that, 
as it seems to me, the proviso cannot apply. 
Still I may be wrong. Whichever view is the 
right one, it is quite clear that if the party 
whose interest it is to register the bill of 
sale adopts the other view, he will not be 
protected. I should suppose, therefore, that 
under such circumstances, it would be much 
safer to register in both places. Where there is 
no sum mentioned at all, I should think, as I have 
said, that the proper place to register is the 
Supreme Court. Where there is no sum men- 
tioned as an advance, the repayment of which 
is secured by the instrument, I should be disposed 
to come to the same conclusion. But I am not 
prepared to decide positively, in the absence of 
argument between parties, that that is the proper 
conclusion. It would, therefore, certainly be safer 
to register in both places. I do not know why 
parties should not register in two places if they 
like. It may encumber the room in which 
the instruments are put, and, on the other 
hand, it will increase the revenue some- 
what. But, considering the advantage of 
registering in the right place, and the very 
serious consequences of not registering in the 
right place, I think it is the natural course to 
adopt. Under our law, if the bill of sale is not 
registered in the proper place, it is absolutely void. 
Under these circumstances it is right that parties 
should be at liberty to register where they think 
they are bound to register. For my own part, I 
see no reason why any Registrar should refuse to 
register any instrument tendered to him for regis- 
tration as a bill of sale. If a registration at that 
place is not required, the operation is . purely 
nugatory, and no harm is done to anyone except 
the person who pays the offiqe fee. On the other 
hand, if the Registrar refused to register, irre-. 
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parable injury might be done. I think that the 
Registrar ought to register any instrument that is 
tendered to him for registration as a bill of sale. 

Real, J. : I am of the same opinion. I have 
no doubt that the refusal of the Registrar arose 
from a desire on his part not to mislead 
people, who might think that if he regis- 
tered the bill of sale it was registered in the 
proper place. But, as the Chief Justice has 
pointed out, people must look to themselves. If 
they register their bills of sale in the proper places, 
or if no one disputes the validity of the registration 
wherever it is, so much the better for them. But 
if disputes do arise, and the registration is found 
to be invalid, so much the worse for them. 

Obiffith, C.J. : There will be a direction to the 
Registrar to register the instrument. 

Solicitors for applicants : Morris S Fletclier, 



JUNE smmos of the full court. 

Griffith C.J., Real J. 

MUNICIPALITY OF SOUTH BBISBANE V. OIUJBANKS 
AND ANOTHEB. 

Rates — Exemption from I'ating — Land tised exclusively 

for public worship — The Valuation and Rating 

Act of 1890 (54 Vic, No. 24), s. 11. 

The evidence before the magistrate on a rating appeal 
showed that two allotments of land in the main street of 
the borough of South Brisbane were vested in trustees for 
the use and benefit of a religious body known as the 
Wesleyan Conference. The land was unimproved and 
unenclosed, and had no sitting accommodation. Bates 
had been paid on the land up to the date of the 
assessment appealed from. During the year preceding 
the assessment, open air services, about forty in number, 
had been held on the land, generally on Saturday 
nights from 8 p.m. to 9 p.m., by a minister of the 
Wesleyan Church, the services having been previously 
announced from the officiating minister's pulpit and 
in the daily newspapers. It was admitted that the 
Conference had no immediate intention of erecting a 
church on the land, that the land was for sale, and 
that one of the reasons for holding the open-air 
seryioes was to exempt the land from ratability. It 
was admitted that the land was put to no other use. 



Held, that there was evidence on which the magistrate 
could find that the land was used exclusively for public 
worship within the meaning of s. 11, subsec. 5, of The 
Valuation and Rating Act of 1890 (54 Vic , No. 24). 

Special Case stated for the consideration of the 
court by a police magistrate, raising the question 
whether, on the hearing of an appeal by the 
trustees of the Wesleyan Conference from an 
assessment of land in Stanley Street, South 
Brisbane, by the Municipality of South Brisbane, 
he was right in finding (as he did) that the land 
in question was exempt from rating. 

John Gillibanks and Charles Cope were the 
trustees of land in Stanley Street, South Brisbane, 
for the use and benefit of the Wesleyan Conference. 
The Municipality of South Brisbane having 
assessed the land as rateable land, the trustees 
appealed from the assessment, and the facts in 
the head-note appeared in the evidence on the 
hearing before the police magistrate. The 
magistrate decided that the land was exempt from 
rating. The Municipality now appealed from 
that decision. It was agreed that the case should 
be treated by the court as raising the question 
whether, upon the evidence before the police 
magistrate, it was competent for him to find that 
the land in question was used exclusively for public 
worship within the meaning of s. 11, subsec. 5, of The 
Valuation and Rating Act of 1890, 

Byrnes, A.G., and Woolcock, for appellants: 
The whole question is whether there was or was 
not an exclusive using of the land for public 
worship. The facts are admitted, the intention 
of making the Saturday night services an excuse 
for not paying rates is not denied, nor is it denied 
that the land is held for sale. Can it be contended 
that the use of the land for the dual purpose of 
doing honour to Ood and avoiding municipal 
taxation is a using exclusively for public worship ? 
The facts being admitted, the decision of the 
magistrate was one of mixed law and fact, and 
therefore open to review by this court. The 
words " used exclusively for public worship '* 
must be construed strictly (Booth v. Churchwardens 
of St. Martin's, Worcester (48 Justice of the Peace, 
441), Purchase and Cambridge Philosophical Society 
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V. Churchwardens of tlie Holy Sepulchre (4 E. & B. 
156), Russell Institution v. Vestry of St. Giles 
(8 E. & B, 416), E. V. Cocktmrn (16 Q.B. 480), 
Cimrrington v. Hamlet of Mile End Town (Bydes 
Bating Appeals p. 14). The decision of the police 
magistrate was therefore wrong, and should be 
reversed. 

Macdonnell for respondents, was not called on. 
Beal, J. : This is an appeal from the decision 
of the magistrate that this land is exempt under 
s. 11 of Tfie Valuation and Rating Act of 1890 
from rating. By the subsection of that clause 
there are two things necessary — first, that the 
land should be used for public worship; and, 
second, that it should be used exclusively for that 
purpose. I take that to mean that it should be 
used for that purpose and that purpose alone. 
Now, dealing with the second branch of this 
question, the evidence is clear that during the year 
it has been used for no other purpose than that of 
holding religious services. It appears upon the 
evidence that it is not intended to be held by the 
trustees for that purpose any longer than such 
time as they may get a good price for it, but that, 
in my opinion, does not amount to a use that it is 
held for. It is held by them, first, for the purposes 
of their church. A church was erected upon it^ 
and that church was then removed, and subse- 
quently the land was used for other than religious 
purposes. Bates were then paid, but since Decem- 
ber last, the time that they say they gave notice, 
it has not been used for any purpose whatsoever. 
It is therefore open land, vacant and unused, 
unless it has been used for religious purposes. 
Therefore, I think if it has been used for religious 
purposes, it comes within the words of the Act, 
<<and used exclusively for religious purposes." 
With regard to the question whether it has been 
so used, I think it is for the magistrates to decide. 
There was evidence on which they might find that 
it was used for religious purposes. A reUgious 
service was held on the premises apparently every 
Saturday night, with certain exceptions, about forty 
times during the year. I think it was open to the 
magistrate to find that it was used for religious 



purposes. I myself would not have been nninolined 
to find otherwise, because on the mere fact of yon 
going to pray, if your object is to evade being 
taxed, not to honour God, I think that the magis- 
trate [might have held that that was not religious 
purposes. At the same time that is a question for 
the magistrate. If they said that that was one of 
the objects, they also said another was to hold 
public open-air services, and it was for him to say 
whether bethought their object was to hold divine 
service. That being so, it was for him to give 
efifect to the evidence in the manner that it appeared 
to him. I think it was clearly open to him to 
hold that there was an exemption or not. I think 
the appeal should be dismissed with costs. 

Qbiffith, C.J. : I agree. I think it was clearly 
open to the justice to find that the property was 
used for public worship, and it is clear on the 
evidence that it was not used for any other purpose. 

Appeal dismissed with costs. 

Solicitors for appellants : Thynne d Macartney. 

Solicitors for respondents: Cliambers^ Bruce d 
McNah. 



JUNE SITTINGS OF THE FFU COURT. " 
Griffith, C.J., Beal, J. 

DEEVY t*. ABBAHAUS, Ex parte ABRAHAMS. 

Disorderly conduct — Creating a disturbance — Licen- 
sing Act of 1885 (49 Vic., No. 18) ss. SI, 84, 
96, 128, 130. 

A charge of " disorderly oonduct " is a safflcient charge ol an 
offence under s. 84 of The Licensing Act ofl88S. 

On such a charge it is necessary to prove that the defendant 
created, a disturbance in a public place, but it is not 
necessary to connect the disturbance with dninkenness 

Application by Maurice Abrahams to make 
absolute an order nisi to quash a conviction on a 
charge of *^ disorderly conduct" on the grounds 
(1) that the charge disclosed no offence ; and (2) 
that there was no evidence of any such offence if 
disclosed. 

Maurice Abrahams had been twice ejected 
by Deevy, who was a constable, from a passage 
of the North Brisbane Police Court, which 
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was open to the public. When in the street in 
front of the Police Court, he became excited, 
shouted at Deevy, put his hands in a fighting 
position, and invited Deevy to arrest him. Deevy 
arrested him, and he was shortly afterwards 
charged verbally before the Police Magistrate 
with "disorderly conduct'* and convicted. 

Gbiffith, C.J. granted an order nisi to quash 
the conviction on the grounds above stated, which 
was made returnable before him in Chambers on 
the 28th May, on which day he referred the matter 
to the Full Court. 

Byrnes, A.G. and Rxuledge showed cause: The 
question raised by the appellant is whether "dis- 
orderly conduct*' is an offence known to the law. 
The Crown submit that it is an offence, and that 
the authority for such a charge is to be found in 
s. 84 of The Licensing Act of 1886. That is the 
only Act on which the Crown rely. Beading the 
sections of that Act together, and examining their 
history, it can be shown that the creation of a 
disturbance mentioned in s. 84 includes disorderly 
conduct. The part of the Act in which s. 84 
appears is headed " Disorderly proceedings.'* 
The side note to s. 84 is " Drunken and disorderly 
persons.*' S. 96 of the same Act treats disorderly 
persons and creators of disturbances as practically 
the same, and ss. 128 and 188 both refer to an 
offence by the name of "disorderly conduct. " 

Under s. 46 of The Publicans Act of 1868 (from 
which 8. 84 of the Act of 1886 is evidently taken) 
persons creating a disturbance might be convicted 
of " being disorderly" 

From a consideration of aU these sections, it is 
clear that disorderly conduct was a colloquial 
term used by the Legislature as synonymous with 
creating a disturbance, and that each of the 
sections referred to contemplate the offence of 
disorderly conduct, though s. 84 alone gives power 
to charge a person with the offence. 

The offence being therefore known to the law, 
and consisting in creating a disturbance, there 
was sufficient evidence before the magistrate to 
enable him to convict the appellant of the offence. 



Macgregor, in support of the order : The inter- 
pretation sought to be given by the Crown to 
s. 84 by a comparison with other sections of the 
same Act, and s. 46 of The Publicans Act of 1868, 
can only be supported by reading the alternative 
words only in each section. The true rule in 
interpreting Statutes is that the whole tenour of 
the Statute must be considered {Mersey Docks 
and Harbour Board v. Henderson, 1*8 App. Cas. 
696 at p. 699 ; Colquhoun v. Brooks, 14 A.C. 
498 at p. 606 ; Ex parte CoUier (Knox) N.S.W. 
618). 

The object of The Liceming Act of 1886 is 
shown by the preamble, and therefore the dis- 
orderly conduct to be an offence under this Act 
must be in some way connected with liquor. 
Again, when two words are used together in a 
Statute so as to become cognate, the meaning of 
the more general term is to be held, in interpreting 
the Statute, to be limited to the meaning of the 
more limited {Maxwell on Interpretation of 
Statutes, p. 81). Thus the " disorderly conduct" 
in ss. 84, 96, 128 and 180 must be limited by the 
" drunkenness" associated with it, in those 
sections. S. 81 refers to persons becoming dis- 
orderly in an hotel, and it is to such persons that 
s. 84 refers. 

Finally, if the offence is known to the law, and 
consists in creating a disturbance, the action of the 
appellant did not amount to a disturbance. 

Gbiffith, C.J. : The appellant was charged 
with " disorderly conduct." The evidence went to 
show that he was creating a disturbance in the 
street outside the Police Court in Elizabeth 
Street. It is objected that the offence with which 
he was charged is not an offence known to the 
law. The charge, which was verbal, must be 
taken to mean disorderly conduct in a public 
place. The Attorney-General, in support of the 
conviction, relies upon the provision of s. 84 of 
the Licensing Act, which provides that " any 
officer or other member of the police force may 
apprehend any person found drunk or creating a 
disturbance on the premises of any licensee under 
this Act, or in any public place, and may detain 
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him until brought before a justice; and such 
person shall, on conviction, be liable to a penalty 
not exceeding 40s. The main argument relied 
upon by Mr. Macgregor is that the words " creat- 
ing a disturbance" in s. 84 must be read subject 
to the limitation to be inferred from a consider- 
ation of all the other provisions of the Act, which 
according to the preamble, is intended to deal 
with the laws relating to the sale of intoxicating 
liquor by retail. The preamble says : " Whereas 
it is expedient to consolidate and amend the laws 
relating to the sale of intoxicating liquors by 
retail, the licensing of billiard tables and bagatelle 
tables, the rights, duties, and liabilities of inn- 
keepers, and other matters connected therewith.*' 
At first sight it appears strange that a mere police 
provision relating to the preservation of order in 
the public streets should be Jound in such an 
Act, and when I referred the matter to the Court 
I wa»8 very much impressed with that view. The 
answer made to that argument is that the history 
of the legislation on the subject shows that the 
Legislature, in dealing with the subject of public- 
houses, have also dealt with the subject of dis- 
orderly conduct in the public streets. It is not 
necessary to inquire how they came to do so, but 
possibly it was in this way. It may be that, in 
dealing with the conduct of public-houses, they 
had to deal with the possibility of persons getting 
too much to drink there, and becoming disorderly 
and creating a disturbance in the public streets, 
and then they may have been led to think that it 
would be difficult to discover whether the disturb- 
ance was or was not caused by drunkenness, and 
further that it was immaterial to the public 
whether it was caused by drunkenness or not. 
That may be a reason why the Legislature were 
induced to deal with both subjects in one Statute. 
I think it is a proper rule to apply in the con- 
struction of a Statute to consider what the previous 
law was, and to consider the nature of the alter- 
ations made by the new Statute. On referring to 
the earlier Statutes, I find that, in the Act 18 
Vic, No. 29, which is an Act of 1849, dealing 
with publicans, after dealing with licensed houses 



and the granting of licenses, the Legislature went 
on, in s. 61, to provide that '^ any constable or 
peace-officer in any part of the colony of New 
South Wales may apprehend any person whom 
he shall find drunk in any highway, street, road, 
or public place.'* In s. 62 it was provided that 
" if any person shall be foimd drunk and disorderly 
in any highway, street, road, or public place, he 
shall, on complaint thereof made within one week 
by any person, and on conviction before a justice 
of the peace in a summary way, but without a 
formal information, forfeit and pay for every such 
offence, any sum not more than two pounds." 
The Publicans Act of 1868 repealed that Act, and 
provided (s. 45) that any person fouod drunk or 
creating a disturbance in any public place might 
be apprehended, thus substituting the alternative 
expression ** drunk or creating a disturbance" for 
the words " drunk and disorderly" in the Act of 
1849. The evident intention was to dissociate the 
offence of creating a disturbance in a publi« place 
from any necessary connection with drunkenness. 
Then, in the Act of 1885, s. 45 of the Act of 1863 
is re-enacted with two alterations, only one of 
which is material to this case. The words of 
the Act of 1868 were : '< Any person found 
drunk or creating a disturbance in any 
public place." The Act of 1885 uses the 
words, *' found drunk or creating a disturbance on 
the premises of any licensee under this Act or in 
any public place." I think it must be taken that 
by the additional words it was intended not. to 
diminish or take away from the effect of the 
former law, but to add to it. The offence of 
creating a disturbance in a public place still 
remained, while the offence of creating a dis- 
turbance on licensed premises became an additional 
offence. If the order of the words had been 
transposed this would cleirly be the effect. It 
seems to me, therefore, that creating a disturbance 
in a public place is an offence within the meaning 
of s. 84 of the Licensing Act, whether the disturb- 
ance was or was not connected with licensed 
premises. But it is further argued that the 
defendant was not charged with creating a 
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disturbance in a public place, but with disorderly 
conduct. That seemed at first sight to be a strong 
argument. It is met by referring to the other pro- 
visions of the statute, which of course must be read 
as a whole, and particularly to ss. 128 and 180. 
S. 128 provides that ^* Every defendant, other than 
a person charged with drunkenness or disorderly 
conduct under this Act, and the husband or wife of 
any such defendant, shall be a competent witness on 
his or her behalf." This section seems to assume 
the existence of an offence known by the name of 
'^disorderly conduct." S. 180 provides that all penal- 
ties recovered from persons convicted of d i unkenness 
or disorderly conduct shall be paid to the treasurer 
of the hospital of the district. That also assumes 
that there is such an offence. And in the repealed 
Act of 1868, the section (45) already referred to pro- 
vided that ** any officer or constable of police may 
apprehend any person found drunk or creating 
a disturbance in any public place .... and 
such person shall on conviction of being drunk 
or disorderly be liable to a penalty," &c. In that 
section the word " disorderly " was clearly used 
as synonymous with "creating a disturbance." 
On the whole I think that the use of the words 
"disorderly conduct" in ss. 128 and 180 of the 
Licensing Act is sufficient to show that the 
Legislature used those words as synonymous with 
the term " creating a disturbance " used in s. 84, 
which is the only section to which they can apply. 
I think, therefore, that creating a disturbance in 
a public place is an offence irrespective of its 
being in or near licensed premises, and irrespective 
of its being related to drunkenness. And I think 
it is also clear that a defendant may be charged 
in the words " disorderly conduct." But such a 
charge will not be sustained except on proof of 
conduct which amounts to creating a disturbance 
in a public place. In this case there was, I 
think, evidence on which the justices could find 
that the defendant was creating a disturbance in 
a public place. The conviction was therefore 
right, and the rule must be discharged, and being 
moved with costs must be discharged with costs. 
SoUoitors for appellant : King d SacJise, 



JUNE SITTINGS OF THE FITLL COURT. 
Obiffith C.J., Beal J. 

8. KATE AND SON V. OLASSEY. 

Sale of goods, Agreement for — Possession of goods 
under affreement with option to buy — Hire and 
purchase agreement — Disposition of goods by a 
per807i having option to purchase — The Factors 
i4rt (56 T'lV., .Yo. 8) 5. 10. 

By a written agreement the owners of a piano agreed to let 
it on hire. The agreement contained the following, 
conditions : (1) That the hirer should pay £7 lOs. as 
security money for the good care and ^e keeping of 
the instrument while in her possession, and for the 
delivery thereof to the owners or their agents on 
demand ; (2) that the hirer should pay for the use of 
the piano 30s. per month for a period of thirty-two 
months; (3) that the hirer should not remove the 
piano from her then residence without the consent of 
the owners ; (4) that if the hirer failed to make the 
payments, or did any one of several acts which 
might imperil the owners' rights, she should forfeit 
the security money and any other moneys paid, and 
the owners might at once seize the instrument ; (5) 
that the piano should be insured in the joint names of 
the owners and the hirer; and (6) that should the 
hirer at any time desire to purchase the instrument, 
the owners agreed to sell the same to her provided she 
had not committed a breach of the agreement or 
forfeited the money already paid under clause 4, and 
on her paying them £55 lOs., including the moneys 
previously paid; but until such purchase the piano 
was to remain the absolute property of the owners. 

Shortly after obtaining possession of the piano, and before 
all the monthly payments were made, the hirer sold 
the piano for £25 to a purchaser in good faith, who 
had no notice of the owner's interest in the instrument. 

Held, that on the true construction of the agreement the 
hirer had an option at the end of the thirty-two months 
either to keep the piano, or to return it and receive 
back the £7 lOs. security money ; that she was there- 
fore under no legal obligation to purchase the instru- 
ment ; that she was not a person who had *' agreed to 
buy goods" within the meaning of s. 10 of The Factor$ 
Act 1892 ; and that the owners were entitled to recover 
from the purchaser. 

Appeal from a judgment of District Court 
Judge Paul, directing judgment to be entered for 
defendant in an action by S. Kaye & Sons against 
Thomas Olassey, for detinue of a piano. 

Mrs. Lizzie Basford under the circumstances 
set out in the judgment of the learned Chief 
Justice, hired a piano from the plaintifiEls. The 
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plaintifEs sued Thomas Glassey for detinue, 
alleging that a piano in his possession was the 
piano hired from them by Mrs. Basford. 

On the hearing of the action in the District 
Court, the jury found inter alia that the piano in 
the defendant's possession was the piano hired 
from plaintiffs by Mrs. Basford, but that defendant 
had purchased it from her for i925 in good faith, 
and without notice of plaintiffs* interest. They 
assessed the plaintiffs' damages at £40. 

The learned District Court Judge directed 
judgment to be entered for the defendant with 
costs. 

An application to the District Court Judge for 
a new trial was refused by him. 

The plaintiffs appealed from the judgment, on 
the ground that on the findings of the jury they 
were entitled to judgment. 

The plaintiffs also appealed from the refusal 
to grant a new trial and asked in the alternative 
for a new trial on the ground of misdirection. 
Arguments were addressed to the Court on these 
points, but were not considered in the judgment 
of the Court. 

Bym^Sy A, G., Macdonnelly and Kingsbury for 
appellants. 

Byrnes: Defendant relies upon s. 10 of lite 
Factors Act of 1892, and claims that on the 
proper construction of the agreement between 
the plaintiffs and Mrs. Basford, the latter had 
*< agreed to buy "the piano within the meaning 
of that section, and was able to give the 
defendant as an innocent purchaser a good title. 
Plaintiffs contend that the present case is not 
distinguishable from Helby v. MatUmn (1895 
A.C. 471), where it was laid down that there must 
be a legal obligation on the hirer to buy before 
she can be held to have '< agreed to buy '* within 
the meaning of the section in question. In this 
case, as in Helby v. MattheicSy there was an 
option left to the hirer. In that case there was 
a right to the hirer to return the piano and cease 
the monthly payments. Here there is a right left 
to Mrs. Basford at the end of the thirty-two 
■nontha to return the piano and receive her 



£7 10s. security money. In both oases the 
amount of the monthly instalments made up the 
exact amount fixed as the purchase money. In 
Lee V. Butler (1893 2 Q.B. 318), where the 
Judges held that the agreement, though in form 
a hiring agreement, was an agreement to pur- 
chase, the facts showed that there was nothing to 
be done by the nominal hirer, except to pay one 
instalment, and that there was no right of election 
which needed to be exercised by him in order to 
complete the purchase. The proviso in the sixth 
condition that the piano shall remain the property 
of Kaye and Son is sufficiently explicit, and there 
is no 'evidence and nothing to suggest that the 
whole contract is not expressed in the agreement. 

Drake and Stumni for respondent. 

Drake: The agreement must be construed as a 
whole, and by looking beyond the mere words in 
which it is expressed to the actual intentions of 
the parties. The words of the agreement are 
illusory, and it was in reality an agreement to 
purchase, just as the agreement in Le^ v. Butler 
was an agreement to purchase. In all the cases 
the Judges have looked upon these time-payment 
agreements with suspicion. The fact that Mrs. 
Basford covenanted to pay the exact amount 
agreed upon as the purchase money is strong 
evidence as to the intention of the parties, which 
were to agree to a sale, and not merely to a 
hiring. This case is distinguishable from Helby 
V. Matthews, as in that case the hirer had the 
express right to cease the monthly payments at 
will. Condition six merely gave Mrs. Basford the 
right to accelerate the purchase. If she had a 
right to receive back the £7 10s., which 
defendants deny, she could only receive it after a 
demand had been made by plaintiffs for the 
instrument, which demand might never have 
been made. 

Stumm: The amount which Mrs. Basford 
agreed to pay, including the £7 10s., described as 
security money, was £55 10s., the exact amount 
fixed as the purchasing price of the piano. The 
defendant's contention is that the £55 10s. 
so agreed to be paid actually was purchase 
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money, and that she intended to purchase and 
not to hire the instrument. This construction of 
the agreement admittedly does violence to the 
words in which it is expressed, especially as to 
the expression " security money," but in view of 
the case of Lee v. Bxvder^ where the words " rent 
and use for hire " were construed as part of a 
purchasing agreement, it is by no means an im- 
possible one. Without condition six the document 
is clearly a hiring agreement, but when Mrs. 
Basford assented to the sixth condition, both she 
and the plaintiffs believed that she had agreed to 
purchase the piano, and that her only option was 
to accelerate the payment of the purchase money. 
The stipulation that the insurance should be in 
the joint names of the parties seems also to point 
to such a conclusion. In short, the agreement 
was to purchase, and as soon as it was executed 
Mrs. Basford had agreed to buy the piano within 
the meaning of s. 10 of The Factors Act, 

Griffith, C.J. : This is one of those cases in 
which upon the facts as found by the jury, a loss 
must fall upon one of two innocent persons. We 
have now to decide upon which of them that loss 
ought to fall, and must determine that question 
according to the rules of law. The whole case 
depends upon the proper construction to be put 
upon the agreement of 2nd May, 1894, entered 
into between the plaintiffs and Mrs. Basford. It 
is contended for the plaintiffs that this was an 
agreement of hiring. It is contended for the 
defendant, who purchased the piano in good faith 
from Mrs. Basford, that it was an agreement to 
purchase, and that he is entitled to the benefit of 
the 10th section of Tlie Factors Act, which pro- 
vides : ** When a person, having bought, or agreed 
to buy, goods, obtains, with the consent of the 
seller, possession of the goods, or the documents 
of title to the goods, the delivery or transfer by 
that person, or by a mercantile agent acting for 
him, of the goods or documents of title, under any 
sale, pledge, or other disposition thereof, to any 
person receiving the same in good faith and 
without notice of any lien or other right of the 
original seller in respect of the goods, shall have 



the same effect as if the person making the delivery 

or transfer were a mercantile agent in possession 

of the goods or documents of title with the consent 

of the owner " — that is to say, were absolutely 

entitled to dispose of it. The question, therefore, 

is whether Mrs. Basford was a person who bought, 

or agreed to buy, the piano in question. That 

depends, as I have said, upon the construction of 

the agreement of the 2nd May. The meaning of 

an agreement between parties reduced into writing 

is to be ascertained from the language that they 

use. The Court is not at liberty to speculate as 

to what they might have contemplated or expected 

would have been the result of their contract. It 

is confined strictly to the language that they use 

to see what their bargain is. In determining 

whether a case falls within s. 10 of The Factors 

Act, the test as laid down by Lord Herschell, who 

moved the judgment of the House of Lords in the 

case of Helby v. Matthews, is this : Was there a 

legal obligation to buy the thing in question? 

That then is the test to be applied — is there to be 

found in this agreement a legal obligation on the 

part of Mrs. Basford by which she was bound to 

buy the piano ? The agreement, I suppose, is a 

common form, probably printed. It begins by 

saying of Mrs. Basford that she has this day hired 

from plaintiffs the piano specified for thirty-two 

months. Then follow the conditions : — " First — 

I agree to pay the plaintiffs £1 10s. as security 

money for the good care and safe keeping of the 

instrument while in my possession, and for the 

delivery thereof to plaintiffs, or their agent, on 

demand " ; second — she agrees to pay to the 

plaintiffs for the use of the instrument 80s. per 

month for a period of thirty-two consecutive 

months ; third — not to remove the piano from the 

premises then occupied by her without the consent 

of the plaintiffs ; fourth — that if she fails to make 

the payments, or if she does any one of various 

things, all of which would tend to imperil the 

rights of the plaintiffs, she is to forfeit the security 

money and any other moneys paid under the 

agreement, and the plaintiffs may at once seize the 

instrument ; and fifth — that it shall be insured in^ ^ 
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'their joint names, the policy to be deposited with 
the plaintifis. Now, it was conceded by Mr. 
Stunun, in his very clear agument, that if the 
agreement stopped there, it would clearly be an 
agreement of hiring. All the words are applicable 
to an agreement of hiring, the owner taking the 
precaution to obtain £7 lOs. by way of security 
and protection while his property is in the 
possession of the hirer. Then comes the sixth 
paragraph, or condition, of the agreement, which 
it is said entirely changes its meaning. That 
begins in this way — *' Should I at any time desire 
io purchase the instrument, the plaintiffs agree to 
sell the same to me, provided I have not committed 
a breach of the agreement, or forfeited all moneys 
paid as provided by the fourth condition, on 
paying them £55 10s., including moneys previously 
paid; but until such purchase the piano is to 
remain the absolute property of the plaintiffs.** 
That clause, in terms, indicates that it is to be at 
the option of Mrs. Basford, the hirer, whether she 
will purchase or not. It begins : '^ Should I at 
any time desire to purchase the instrument.** In 
the course of the argument I put the case of a 
racehorse which is hired for a term of months, 
and which might be a very onerous property. I 
also put the case of a lease subject to a ground 
rent, which might become a very onerous property, 
and I asked whether, in the case of property of 
that kind, and an agreement in the words of this 
agreement, there would be anything which would 
bind the hirer to take over the burden at the 
expiration of the lease. It was contended by Mr. 
Drake and Mr. Stumm that it would ; but they 
did not use any argument in support of the 
contention. I think it is perfectly clear that in 
such a case the hirer would be free to say, " I 
only agreed that if I desired to purchase you 
should be bound to sell, but so far from desiring 
to purchase I desire to have no more to do with it, 
and I desire you to keep it. I don*t want it.** 
Under a contract of that kind, the lessor would 
clearly be bound to take back his property. On 
what ground are words to be construed differently 
because a pic^no may not be onerous property? 



It may not be, it is true, onerous property, but I 
fail to see that that is any reason for giving a 
different construction to identical words. But 
although it is not onerous property it clearly might 
be much more advantageous to the hirer to receive 
her £7 10s., which she deposited by way of 
security, than to keep the piano. The piano 
might have deteriorated in value in the open 
market, or to her that sum of money in cash might 
be of immense advantage. I am dealing now 
with the argument which was addressed to us as 
to the probable intention of the parties. It seems 
to me that £7 lOs. is a very substantial sum, 
which she might desire to have rather than keep 
the piano. She might not have a place to keep 
the piano, and there might be no sale for pianos. 
It is said, however, that speaking of the £1 10s. 
as security money is merely illusozy, and that it is 
not really security money. If the amount had 
been Is. or £1, there might be some foundation 
for that argument. On the other hand, had the 
sum been £20, or £25, or £80, it would be perfectly 
plain that she would be entitled to say, '* Give me 
back my money ; I have paid the stipulated rent, 
now I will have my money, and you can take your 
goods.** What the proper conclusion would be if 
the sum had been merely nominal, it is un- 
necessary to say. I cannot think that £7 10s., 
which, we were told, was nearly a fourth 
of the value of the instrument to the plaintiffs 
when they sold it, was such a nominal sum. 
It appears to me that, on the true construction 
of the agreement, the hirer would have been 
entitled, at the expiration of the thirty-two 
months, to have refused to keep the piano any 
longer. No doubt it was expected by the parties, 
as Lord Macnaghten said in Helby v. MalheKs, 
that the agreement would result in a purchase, 
but I cannot see my way to come to the conclusion 
that the hirer was in any way under a legal 
obligation to purchase if she did not desire to 
purchase. I have assumed so far that she was 
bound to pay thirty-two months' rent, but for my 
own part I have considerable doubt whether the 
agreement was not terminable on the demand of 
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the owners. It is unnecessary to express any 
opinion on that point. It is hard, however, to 
give full effect to all the words in the instrument, 
in particular the words '* on demand " in the first 
condition, without giving that construction to it, 
and that construction would, I think, give full 
effect to all the words. But I do not rest my 
judgment on that. I rest it upon the conclusion that 
the hirer was not absolutely bound to relinquish 
her right to receive back the sum of £7 10s., any 
more than if the thing had been of a clearly 
onerous nature, which it would have been to her 
advantage to relinquish. For these reasons I 
have come to the conclusion that there was no 
legal obligation on her part to buy the piano, and 
that, therefore, The Factors Act does not apply. 
The property remains the property of the plaintiffs. 
It is in the possession of the defendant, who is 
not entitled to keep it, and the plaintiffs are 
entitled to recover it from him. With respect to 
the points urged as grounds for a new trial, it is 
not necessary to express any opinion. I think 
that the appeal from the judgment at the trial 
should be allowed. 

Beal, J. : I agree with the judgment, and I do 
not wish to add anything to the reasons. 

Griffith, G.J. : The judgment will be — ^Appeal 
from the judgment allowed ; enter judgment for 
plaintiffs for the return of the piano and Is. 
damages, and in default of return within seven 
days, judgment for plaintiffs for £40, the defendant 
to pay the costs in the Court below and of this 
appeal. (The cost of six witnesses were allowed by 
consent.) 

Solicitors for plaintiff : Thymine d Macartney. 

Solicitor for defendant : J. G. M^Oregor. 



Qbiffith, G.J. 12th June, 1896. 

MOHAH V. MILLS. 

WiU — Abatetnent of annmty and legacies — Cal- 
culatUm of value of annuity for purposes of 
abatement — Charge of annuity on estate — 
Liability of specijic devises and bequests to a 
general charge on an estate — Administration 
action — Parties, 

A testator by his will gave all his real and personal estate 
to his tmstees, upon trust to pay to his wife daring 
widowhood an annuity, payable by weekly instalments, 
and to allow her daring widowhood the ose of his 
residence and its contents, to pay certain legacies, and 
to divide the residue between two of the legatees. 
The wUl also contained specific devises of land, and a 
specific bequest of personalty. After the death of the 
testator his estate was found to be insufficient to pay 
the annuity and the legacies in full. 

HMf that the annuity and the general legacies must abate 
paripa$$u, the value of the annuity for the purpose of 
abatement being ascertained by adding the amount of 
the arrears of the annuity to its value at the time 
of division, the latter value being calculated on 
actuarial principles having regard to the age and 
health of the widow; that interest, at the rate of 6% 
in each case, must be added to both the annuity and 
the legacies, the interest being calculated on the former 
from the respective days on which the weekly instal- 
ments fell due, and on the latter from a day 
twelve months after the date of testator's death. 

Todd V. Bidhy (27 Beav. 858) followed. 

Held also (following Corrv. Ingleby, 1 De G. (fe Sm. 862;, 
that the sum representing the annuity must be invested 
in the purchase of an annuity for the life of the widow, 
and such annuity paid to her during widowhood. 

Held also, that the annuity was chargeable on all the 
testator's estate not specifically devised. 

In an administration action by a benefioiaiy under a will 
the trustees sufficiently represent all the other bene- 
ficiaries, but the Gk>urt may order the joinder of such 
other persons as it may deem necessary to represent 
the interests of the other beneficiaries. 

Sfegial case stated for the opinion of the Court 
in an action by Elizabeth McMah, widow, a 
beneficiary under the will of John McMah, 
deceased, against John Mills and others, trustees 
and beneficiaries under the will, for the admi- 
nistration of McMah's estate. The terms of the 
will and the facts appear fully in the judgment of 
the learned Chief Justice. 

The questions raised in the case were : — 
(1) Out of what part of the assets of 
testator was the weekly sum of two pi 
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payable to the widow to be paid? (2) 
(a) Was the gift of the said weekly sum of two 
pounds subject to any abatement ? {b) If so, to 
what extent ? (c) How was the value of such 
gift to be calculated for the purposes of abate- 
ment? (B) When were the pecuniary legacies 
payable, and out of what part of the assets of the 
testator? (4) By whom and out of what fund 
ought the costs of the action to be paid ? 

Stumm^ for plaintiff, asked for an order under 
0. xvi., r. 9, as to the parties in the action. 

Obiffith, G.J. : In a case recently before me, 
Allison V. Wildermuth (not reported), an action 
for administration of the land of an intestate, 
I was of opinion that the next-of-kin were not 
necessury parties before judgment, but that a 
plaintiff might join them if he thought fit. 

Stwnm : Plaintiff, who is testator's widow, sub- 
mits that the will shows on its face an intention 
to provide for her in priority to the other bene- 
ficiaries, and that her annuity is not liable to the 
rule which provides that annuities and general 
legacies abate rateably. (Creed v. Creeil, 11 
CI. & F. 491 ; Miller v. HiuUlestone, 8 Mac. & G. 
618; Willwms on Ejcecutors, 1242). If the 
annuity is liable to abatement its vahie for that 
purpose must be calculated according to the rule, 
in Todd v. Bielhy (27 Beav. 858), a case which 
has been generally followed {Votu v. Smithy L.B. 
8Eq. 688 ; re WUkim, 27 Ch.D. 708 ; Heath v. 
Nugentf 29 Beav. 226; WUliamJt <m K.veciUorSf 
1286). The amount of the value thus calculated 
must be paid to the annuitant in a lump sum at 
once {WroughUm v. ColqiUiotm, 1 De G. & Sm. 857 ; 
Carr v. Inglehy, lb. 862 ; L^mj v. Hiujhes, lb. 864 ; 
Williwm on ExeciUors, 1220), although the cases 
of Wfight V. Callender (2 D.M. & G. 652), and 
Gratrix v. Clmmbers (2 Giff. 821), are to the 
contrary. On the authorities the charge of the 
annuity on the whole of testator's real and 
personal estate does not extend to the specifically 
'sed portions of the estate (Jannan on mils, 
; Spong V. Spong, 1 Y. & J. 800, 8 Bli. N.S. 
D. & CI. ; Conron v. Conron, 7 H.L.0. 168). 



Obiffitb, C.J., referred to Tucker v. Tucker 
(1898 2 Gh. 822). 

Stumm: On the question of costs, on the 
authority of Be Wilkins (27 Ch.D. 708), the 
plaintiffs are entitled to their costs out of 
the estate, as between solicitor and client, in 
priority to all other claims. 

Gore- Jones: The defendants, who are the 
trustees and executors, a legatee, and a specific 
devisee who is also one of the residuary legatees, 
submit that there is no priority between the 
annuitant and the general legatees. Othenvise 
they adopt the argmuents of the learned counsel 
for the plaintiff. He cited Williams on Executors, 
1584 ; Mannox v. Greener, L.B. 14 Eq. 456 ; 
Jannan on TF ills, 1416 ; Wlieeler v. Claydon, 16 
Beav. 169. 

C.A.V. 

12th June. 

Griffith, C.J., intimating that the case should 
be amended, a question (2 (dj) was, by consent, 
added as follows: — ** How ought the sum repre- 
senting the gift to be disposed of ? '* 

Griffith, C.J. : Testator, by his will, directed 
payment of his debts and funeral and testamentary 
expenses out of his general personal estate, and 
subject thereto gave all his real and personal 
estate to his executors and trustees "upon the 
following trusts and conditions :" — To pay to his 
wife, the plaintiff, an annuity of £2 a week 
during widowhood : As to his residence and its 
contents to allow his wife the use thereof during 
widowhood, and then he gave them to a grand- 
daughter absolutely : To pay or set apart certain 
legacies amoimting in all to £1,900. He then 
gave a piece of land to the defendant J. A. McMah, 
and as to aU the residue of his real and personal 
estate, he directed his trustees and executors, 
after payment of his debts and funeral and 
testamentary expenses, " as aforesaid," to divide 
it equally between his granddaughter before men- 
tioned and the defendant J. A. McMah. 

It is plain that the testator anticipated that his 
estate would be sufficient to pay all the legacies, 
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and leave a surplus to be divided between tbe 
residuary devisees and legatees. 

It now appears that the whole estate, real and 
personal, is insufficient to pay the annuity and 
legacies in full, and that the annuity is con- 
siderably in arrear; and questions are raised in 
this special case as to the manner in which the 
deficiency is to be borne. 

A gift of an annuity is to be treated as a legacy, 
and prima facie when there is a deficiency, 
annuities and legacies must abate rateably. It 
was submitted by Mr. Stumm that the will 
indicated an intention on the part of the testator 
to provide for his wife in the first instance. And 
if I were at liberty to rely on the order in which 
the dispositions are made, or to conjecture the 
probable intention of the testator, I might be 
disposed to accede to that view. But, bearing in 
mind that the testator evidently thought that his 
estate would be sufficient to provide for all the 
gifts, and remembering the rules that no im- 
portance is to be attached to the mere order of 
gifts, and that even words like '<in the first 
place" are to be read as merely introductory, and 
cannot by themselves be held to direct any order 
of payment, I think I am bound to hold that the 
annuity and the legacies must abate pari passu. 
On this point I think that the case of Miller v. 
Huddleston (3 Mac. & G. 518) is conclusive. 

The next question is as to the manner in which 
the value of the annuity is to be ascertained. 
This also is, I think concluded by the authority of 
Todd v. Bielby (27 Beav. 863), followed in Potts 
Smith (L.R. 8 Eq. 688), and Re Wilkins (27 Ch.D. 
708). The value of the annuity must be 
ascertained by adding the amount of arrears to 
the present value of the annuity at the time of 
division of the estate. That present value must 
be ascertained on actuarial principles, having 
regard to the age and health of the widow. To 
this amount must be added interest on the arrears 
from the days on which the instalments 
respectively fell due. The value of the legacies 
most be estimated at their amounts as mentioned 
in the wiU, with interest at the same rate from 



a day twelve months after the testator's death. 
The interest should be computed at 6 per cent 
(G.O. XLI. r. 11). 

Another question which arises upon the con- 
struction of the will is as to the property to 
which recourse may be had for payment of the 
annuity and legacies. I think that the gift of the 
testator's whole estate (after payment of debts) to 
his trustees upon trust to pay the annuity and 
legacies, imports a charge of them upon that 
estate. And if there were no specific devises or 
bequests the case would be free from difficulty. 
The enumeration of the trusts, however, includes 
specific devises of two pieces of land, and a 
specific bequest of the contents of the testator's 
residence. The rule appears to be established, as 
said by Lord Cramworth in Conron v. Conron 
(7 H.L.C. 168), that a mere charge of legacies on 
real and personal estate does not of itself create a 
charge on any specific devise or bequest. A 
distinction was, indeed, suggested by Malins, V.C., 
in Mannox v. Greener (L.R. 14 Eq. 456), in the 
case where the charge precedes the specific gifts. 
But I have not been able to find any decision in 
which effect was given to that distinction, and it 
is, I think, inconsistent with the rules which I 
mentioned at the beginning of this judgment. 
The testator expected that all his dispositions 
would take effect, including the specific gifts, 
which he included amongst the trusts on which 
the property was given to his trustees. It is 
necessary either to hold that the charge is subject 
to the specific gifts, or that the latter are subject 
to the charge. I think I am concluded by the 
authority of Conron v. Conron^ (in which the 
charge was created by a codicil), and must hold 
that the property included in the specific devises 
and bequest is not subject to the charge. 

The result is that the annuitant and the 
legatees are entitled to have recourse only to that 
part of the testator's estate which is not speci- 
fically devised or bequeathed. 

A further question raised was whether the 
annuitant is entitled to receive in cash the sum 
which will represent the annuity, or in only 
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entitled to receive the annuity from week to week 
so long as that sum will last. The case of 
T^roughton v. ColqxUioun (1 De G. & Sm. 357), 
and the two cases which follow it in the Report, 
appear to establish the general rule that in such 
cases an annuitant is entitled to receive the 
amount in cash at once. The case of Wright v. 
Callender (2 D.M. & G. 652) and Gratrix v. 
Cfuimbers (2 Giff. 820), which are referred to in 
the text books as qualifying those ^decisions are 
distinguishable. In both those cases, although 
there was a deficiency in the income of a fund set 
apart to answer the annuity, the annuity itself 
was charged upon the capital, and there was no 
immediate question of the annuitant not receiving 
the annuity in full. In the case of Gratrix v. 
CiMmhers, moreover, one of the annuities was 
forfeitable on the bankruptcy of the annuitant. 
It would, on that ground also, have been wrong 
to give him the whole capital sum representing 
the annuity. In the present case the annuity is 
determinable on plaintift's marriage. In Carr v. 
Inglehtj (1 De G. & Sm. 862) two annuities were 
given to the testator's wife, one of which was 
determinable on her remarriage or going to live 
out of England. The other was payable during 
her whole life. The Master of the Bolls (Sir 
John Leach) directed that the sum representing 
the latter should be paid to her in full, and that 
the sum representing the former should be 
invested in the purchase of an annuity for her 
life, of which the income was to be paid to her so 
long as she remained the testator's widow and 
lived in England. I propose to follow this case. 
In the event of the plaintiff remarrying there 
will, of course, be an accretion to the general 
estate, but that result would have followed 
equally if there had been no deficiency. The 
question of the costs of this action appears to be 
concluded by authority {Re Wilkius, ubi ««/>.), 

I therefore answer the questions submitted 
in the special case as follows : — 

1. The annuity is payable out of the testator's 
'^tate not specifically devised or bequeathed. 



2. The annuity is subject to abatement in the 
proportion that its value, estimated as alreadj 
stated, bears to the legacies. 

The amount representing the annuity ought to 
be invested in the purchase of an annuity for 
plaintiff's life, which should be paid to her. 

8. The legacies are payable out of the same 
part of the estate as the annuity, and were payable 
twelve months after the testator's death. 

The costs of this action must be paid oat of the 
same part of the estate in priority to all other 
payments. The plaintiff's costs will be allowed 
as between solicitor and client. 

A question was raised incidentally whether the 
beneficiaries under the will are sufficiently repre- 
sented in the action. The plaintiff is testator's 
widow. The defendants are the trustees and 
executors of the will, a legatee, and a specific 
devisee, who is also one of the residuary devisees 
and legatees. I think that in point of form the 
trustees sufficiently represent all the beneficiaries, 
but the Court would probably require the presence 
of some of the latter to represent the different 
interests. I was of opinion that the other 
defendants sufficiently represent those inferests, 
and, therefore, declined to make an order under 
0. XVI. r. 9, authorising them to defend on 
behalf of all parties interested. 

Solicitor for plaintiff: W. G. Atdiow. 

Solicitor for defendant : R. W, Kingsford. 



Griffith, C.J. 



17th April, 1896, 



MACDONALD t\ BENNETT. 

Goodwill — Canvassing old customers — Corefiant % 
assignor to use his best endeavours to promote 
nssignee^s business. 

In 1892 defendant by agreement under seal assigned, for 
valuable consideration, his practice as a surgeon 
dentist in Brisbane, inolading the goodwill, to the 
plaintiff. A list of patients was settled between the 
parties, and the defendant covenanted, inter aUa^ to use 
his best endeavours to promote the plaintiff's business 
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and to secure for him the patients mentioned in the 
list. Defendant left Brisbane, but in 1896 returned 
and resumed his practice, and sent to several of the 
persons named in the list settled betweed the parties, a 
circular in the following terms : — 

" Dr. B. (the defendant) having returned to Brisbane 
to resume practice, takes this opportunity of informing 
his patients that he has secured rooms at the above 
address." Then followed a list of the fees proposed to 
be charged fiy him. 

Plaintiff brought an action for damages for breach of the 
covenants in the assignment, and for an injunction 
restraining defendant from soliciting the patients and 
customers of the plaintiff. 

Held that the sending of the circular to the persons named 
in the list, or to any of plaintiff's patients, [was a breach 
of defendant's covenant to use his best endeavours to 
promote plaintiff's business, and that plaintiff was 
entitled to an injunction. 

Motion on behalf of Robert Macdonald for an 
order restraining Arthur John Bennett from 
applying privately, by letter, personally, or by 
circular sent by post or messenger, to any person 
who was 'a customer or patient of Bennett at the 
time when he sold the goodwill of his practice to 
Macdonald, and in particular from so applying to 
any person whose name is in a list of patients 
supplied by Bennett to Macdonald at the time of 
such sale. 

Macdonald and Bennett were surgeon dentists 
practising in Brisbane. By an assignment dated 
2nd September, 1892, Bennett assigned his 
practice, including the goodwill, to Macdonald, 
the latter agreeing to allow Bennett half the 
profits arising during a stipulated period from 
patients coming to him by reason of the assign- 
ment. The material covenants made by Bennett, 
and the subsequent conduct of the parties appear 
in the head note. 

An interim injunction was, on the 80th March, 
granted by Cooper, J., until 10th April. 

Byrnes^ A,G,, (with him Feez and Lukin)y for the 
plaintiff. The circular issued by the defendant is 
a clear breach of the agreement between the 
parties, and is an evident attempt on the part of 
the defendant to get back the patients he assigned 
to the plaintiff. The plaintiff is therefore entitled 
to his injunction* He cited Trego v. Hunt (12 
T.L.B.80, 73 L.T.614, 1896 A.C.7), and Lahouchere 
V. Dawson (L.B. 18 Eq 



Lilley, for defendant, offered to submit to an order 
for a perpetual injunction as prayed if plaintiff 
would waive his claim to damages and costs. 

Byrnes refused to waive his right to costs. 

Lilley : Defendant admits sending the circulars 
to some of the persons named on the list, but the 
circulars were sent out to persons whose names 
were taken from a directory, and without reference 
to whether they were old patients of defend int 
or no. The assignment to plaintiff is nearly 
four years old, and he has had ample time 
to attach the defendant's old patients to 
himself. Finally, the circular is not a solicita- 
tion, but a mere advertisement, which is no 
breach of defendant's covenants in the agreement. 
The defendant also claims, although that is 
without the present case, that plaintiff is 
indebted to him for part of his share in the 
profits of the business. He cited Leggott v. 
Barrett (15 Ch.D. 806). 

By consent it was agreed that the application 
should be treated as the hearing of the action. 
The plaintiff abandoned his claim for damages. 

Griffith, C.J. : In this case there has been an 
assignment of the goodwill and business of a 
surgeon dentist. That assignment, under the 
recent decision of the House of Lords in Trego v. 
Hunt, involves an obligation on the part of 
the assignor not to apply to his former 
customers to deal with him as against the 
person to whom he has sold the goodwill. 
It is suggested for the defendant that the 
sending of the circular complained of does not 
amount to a solicitation, but was merely a notifi- 
cation that Dr. Bennett had resumed his practice. 
Looking at its terms, some persons might think it 
an invitation to return to Dr. Bennett; others 
might not. If it were sent to a person who had 
great confidence in the defendant, and had been 
his patient, I should certainly be inclined to regard 
it as an invitation. But, whether the circular 
does or does not amount to a solicitation, it is 
certainly inconsistent with the defendant's coven- 
ant in the deed of assignment that he will use his 
best endeavours to promote the plaintiff's businesp 
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There has certainly been a breach of that covenant, 
and on that ground, and without deciding the 
other point, the plaintiff is entitled to a perpetual 
injunction. Its terms will be to restrain the 
defendant from inviting either personally or by 
letter or circular any of his former patients to 
return to him, and in particular from so inviting 
any of the patients whose names appear in the 
list of patients given by him to the plaintiff. I 
see no reason for departing from the general rule 
that an unsuccessful litigant should pay costs. 
The defendant must therefore pay the costs of the 
action. 

Solicitors for plaintiff : Morris d Reiner. 

Solicitors for defendant : Eoberts S Roberts, 



Cooper, J. Ist July, 1896. 

CBUICKSHANK V. M^COSKEB. 

Practice — Security for costs — Remission to District 
Court — ** Visible means'* of plaintiff — District 
Court Act of 1891 (55 Vic. No. 33), s. 130. 

On an application under s. 130 of The DUtriet Court Act of 
1891 to remit a libel action to the District Court in 
default of security being given for defendant's costs of 
the action, the plaintiff was shown to have no debts, 
and to be in receipt of a salaiy of £120 a year as a 
mercantile clerk. It was shown that he made £25 a 
year additional by work as a journalist. 

Heldf that the plaintiff had " visible means " within the 
meaning of s. 130 to pay defendant's costs in the event 
of a verdict for the defendant, and that the application 
must be dismissed. 

Application on behalf of the defendant in a 
libel action by Robert Waugh Gruickshank 
against William M'Cosker, for an order that the 
plaintiff should give security for the defendant's 
costs of the action, or in default that the action 
should be remitted to the District Court. 

The affidavits filed by the parties showed that 
the plaintiff had no debts and was in receipt of a 
salary of £120 a year as a mercantile clerk, and 
made £25 a year by writing for the Press. It 
-Uo appeared that plaintiff had an interest in a 



newspaper, but that the interest had no com- 
mercial value. 

Macgregor, for plaintiff, cited O'Farrell v. Synu 
(16 V.L.R. 422). 

Jensen (solicitor), for defendant, cited Lea v. 
Parker (13 Q.B.D. 885) and Flytin v. MtUdiva 
Gold Mining Company, Limited, Griffith, C.J., 
21st March, 1894 (unreported). 

Cooper, J.: This is an application under 
s. 130 of Tlie District CouH ActUi remit an action 
to the District Court on the ground that the 
plaintiff has no visible means of paying 
defendant's costs if a verdict is not found for the 
plaintiff. This section seems to me to be intended 
to prevent the prosecuting in the Supreme Court 
by plaintiffs, who are practically paupers, of 
frivolous or vexatious actions of tort, the result 
of which might be to cast upon successful 
defendants the burden of paying all their own 
costs. It does not appear to me upon the evidence 
that this is a frivolous or vexatious action, and 
the plaintiff, who is a clerk, has shown that he is 
in receipt of a regular salary of £120 a year, and 
makes another £25 a year by journalistic work. 
He has no debts. He is also the part owner of a 
newspaper, the exact value of which does not 
clearly appear. Assuming it, however, to have 
no commercial value, it appears to me that if I 
were to decide that the plaintiff has no visible 
means of paying the costs of the defendant, I 
should practically be closing the Supreme Court 
as to actions for wrongs against a very large 
majority of the population of Queensland. I 
think I should be doing a great injustice to the 
poorer classes of the community if I were to give 
such a decision. The application will be dis* 
missed with the usual consequences. 

Solicitor for plaintiff : J. B. Price. • 

Solicitors for defendant : Riithning d Jensen. 
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IN CHAMBEBS. 



Gbiffith G.J. 



24th June, 1896. 



Re DARBTSHIBE. 



Final examination for barristers — Honours — 
Earliest possible time at which final examination 
may be passed — Uegnloi Generales of 7th 
September, 1880, rr. i, 20, 23, 38, 53. 

The earliest possible time at which a student- at-law may 
pass his final examination is one year after the granting 
to him by the Board of Examiners for Barristers of the 
certificate of his fitness for admission as a student-at- 
law. 

Application by Taylor Darbyshire, a student- 
at-law, for an order directing the Board of 
Examiners for Barristers to examine him for 
honours at the iinal examination for barristers in 
August, 1896. 

Darbyshire had received a certificate of fitness 
for admission as a student-at-law from the Board 
of Examiners on 6th April, 1895, but had not 
signed the students' roll book till the 22nd of 
that month. In 1896 he applied to the Board of 
Examiners to examine him for honours at the 
August examination, but the Board refused to 
examine him for honours on the ground that he 
had failed to present himself for examination at 
the earliest possible time after his admission as a 
student-at-law, as required by r. 58 of the Begulae 
Generales of 7th September, 1880. 

Under r. 20, every student-at-law must have 
been a student-at-law for at least one year before 
presenting himself for the final examination. The 
examination for barristers in April, 1896, had 
been held more than a year after the 6th April, 
1895, but less than a year after the 22nd of that 
month. 

Blair, for the applicant : The question in dispute 
between the student and the Board of Examiners, 
is whether the examination to be held in August 
is the earliest possible time at which the applicant 
could have presented himself for his final exami- 
nation. The student must have been a student- 
at-law for one year before he can present himself 
for his final examination (r. 20), and the only 
point at issue is the interpretation to be put on | 
P 



the words <<time of admission as a student-at-law" 
in r. 58. Bule 1 defines << student-at-law " as 
*' any person who has signed the students' roll 
book," and r. 88 provides that every person signing 
the students' roll book shall, from the time of 
such signing, be deemed to have become a student- 
at-law. Rule 88 (a rule in pari matnna, as fixing 
the time for an examination), requires the 
student-at-law to present himself at the first 
preliminary examination held after his signing 
the roll book. The certificate granted by the 
Board of Examiners under r. 82 is only a 
certificate of fitness for admission, and it is 
submitted that fees have to be paid and the 
students' roll book signed before the student 
is admitted as a student-at-law. The applicant 
contends that a consideration of these rules shows 
that the time of admission is the date of the 
signing of the students' roll book, and not the 
date of the grant of the certificate of fitness from 
the Board. 

Bannatijne, for the Board of Examiners : The 
Board of Examiners construe the ''time of 
admission " to mean the date of their certificate 
to the student. If the construction urged by the 
applicant is adopted, any student may, after 
receiving the Board's certificate, postpone his 
final examination indefinitely, without losing his 
right to be examined for honours. 

Griffith C.J. : I think that the Board's con- 
struction of the rule is the correct one. In my 
opinion the earliest possible time at which the 
applicant could have presented himself for his 
final examination, was twelve months after the 
earliest date on which he could have signed the 
students' roll book had he used all due diligence 
in doing so. That date, I think, was the day on 
which he received the certificate of fitness for 
admission from the Board of Examiners, and as 
more than a year had elapsed from that date 
before the April examination, I think that by 
failing to present himself at that examination, he 
lost his right to be examined for honours. The 
status of a student-at-law does not begin until he 
has signed the roll book, but I think that under 
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r. 68 time begins to run against him from the 
time when he might have signed it, ue., from the 
granting of the certificate of his fitness for 
admission. The application must therefore be 
dismissed. 

Solicitor for applicant : E. /?. Crouch. 



IX CHAMBERS. 



GoopBB, J. July 16th, 1896. 

Re d'kugodondhos's goods. 
Letters of Administration — Next-of-kin — Grant 
of Letters of Administration without Hie coment 
of the person primarily entitled thereto. 
The proprietor of an oyster saloon died intestate, leaving 
as his next-of-kin a mother resident in Turkey and a 
brother who resided in Brisbane. The brother applied 
for letters of administration, and it appeared that, at 
the time of the application, he had an opportunity of 
selling the goodwill of the intestate's business at a 
profit, but that if it were necessaiy to wait for the 
consent or renunciation of the mother the sale would 
be lost, and would probably never recur. 
Heldt that the grant might be made to the brother 
forthwith. 
Application by George D'Eugodondhos for a 
grant of Letters of Administration of the estate 
of John D*Eugodondhos, deceased, intestate. 

In addition to the facts set out in the headnote, 
it appeared that tha applicant had not heard of 
the mother, who was sixty years old, for eight 
months, and that he was unable to say whether 
she was dead or alive. The price he expected to 
obtain for the goodwill of the business was £90, 
and the gross value of the estate, including the 
goodwill, was about £260. 

The Registrar refused to make the grant to the 
applicant, and required him to issue the summons 
required by r. 44 of the Probate Rules 1896, or to 
obtain the renunciation or consent of the mother 
of the intestate. 

On a reference to the Judge in Chambers 
O'Svllivan for the applicant, submitted that the 
Court had power to grant Letters of Administra- 
tion to the applicant (Probate Act of 1867^ s. 82), 
and that this was a proper case for the exercise of 
that power. He cited Re Jones* goods (1 Sw. 
& T. 18)t 



CooPEB, J. : In this case the applicant seeks to 
obtain administration in order that he may pre- 
serve the assets of the intestate's estate. There 
seems to be no doubt that if some one is not 
speedily empowered to deal with the estate, that 
the goodwill of the business, now a very valuable 
asset, will become valueless. The person 
primarily entitled to administration is in Turkey, 
and even if she is alive, which seems to be 
doubtful, it would take at least three or four 
months to obtain her consent or renunciation. I 
am satisfied that I have power under s. 82 of The 
Probate Act of 1867 to allow a grant of the 
intestate's estate to be made to the applicant, and 
I think this is a case in which the claim of the 
person primarily entitled to the gnant, may be 
disregarded. I therefore direct that the sum- 
mons required by r. 44 of the Probate Rules 1896, 
and the filing of the ^consent or renunciation of 
the intestate's mother, be dispensed with, and the 
application will be referred back to the Registrar 
with that direction. 

Solicitor for applicant : T. O' Sullivan. 



IN CHAMBERS. 



Grippith C.J. 



24th July, 1896. 



Re HENGHSCAN. 



Articled clerk — Entering into articles — Exempt 
tion frcm preliminary examination — ReguleB 
Generales of 12th December, 1879, r. 14. 
A person from whom, under r. 14 of the Begnln QenenUes 

of 12th December, 1879, a certificate of having passed 

the preliminary examination is not required, may enter 

into articles of clerkship without reference to the 

Board of Examiners for Solicitors. 
A certificate from the Board of Examiners of the right to 

exemption from such examination may be given at any 

time before the articles are filed. 
Quare : Whether a Judge in Chambers has power to make 

a declaratory order with respect to service under 

articles. 
Application by H. J. H. Henchman for an 
order declaring that his service under articles of 
clerkship with J. G. Tyler, of Bockhampton, was 
valid service and of good effect from the date of 
his entering into such articles ; or, in the alter* 
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native, that the exemption granted to hun on 
22nd February, 1896, by the Board of Examiners 
for Solicitors, from the preliminary examination, 
might be deemed to take effect from the date of 
the execution of the articles. 

Henchman, who was a person from whom, 
under r. 14 of the ReguIsB Generales of 12th 
December, 1879, a certificate of his having passed 
the preliminary examination was not required, 
entered into articles of clerkship in January, 1894. 
He received a certificate acknowledging his right 
to exemption from the preliminary examination 
from the Board of Examiners on 22nd February, 
1894. In 1896 he gave notice to the Board of 
Examiners of his intention to present himself for 
his intermediate examination at the August 
examinations for solicitors. The Board of 
Examiners refused to examine him on the ground 
that he would not have completed two and a-half 
years' service under articles at the date of that 
examination, as his service could only be reckoned 
from the date of the Board's certificate as to 
his right of exemption from the preliminary 
examination. 

Lukin, for the applicant, submitted that the 
service was good from the date of the signing 
of the articles, and asked in the alternative for an 
order for an exemption nunc pro tunc from the 
preliminary examination as from the date of the 
signing of the articles. He cited jRe Buchanan, 
Harding J. (unreported). 

Qroanij for the Board of Examiners : The Board 
do not oppose the order for the exemption nunc 
pro tuncy but submit that the service is only good 
from the date of the certificate as to the right of 
exemption. 

Griffith C.J. : 1 doubt very much whether, 
sitting in Chambers, I could in any case make an 
order in the form asked by the applicant, but I am 
of opinion that the exemption from the preliminary 
examination is conferred by the Rules themselves 
and not granted by the Board of Examiners. A 
person who is entitled under the Bules to exemp- 
tion may enter into articles without reference to 
the Board of Examiners for Solicitors, and his 



service runs from the date of the articles. The 
right to exemption being an existing right, the 
persons entitled to it may take advantage of it, 
but they must obtain the Board's certificate before 
registration of their articles, in order to dispense 
with the necessity for production of the certificate 
of having passed the preliminary examination 
required under r. 49. There will therefore be no 
order, but no doubt the Board will act on this 
expression of opinion. 

Solicitor for applicant : G. V. HeUicar, 



AUGUST SiniNGS OF THE FULL COURT. 
Gbiffith C.J., Cooper and Beal J. 

REOINA r. CAWLEY. 

4th August, 

Criminal law — Evitietu'e — Proof of incoiporation 
of company — liight of counsel to withdraw point 
j)reHously asked to be reserved — Specinl case 
under Crimin^d Practice Act of 1866 (29 Vic, 
No. 13), ss. 48, 49— Duty of Full Court in 
considering special case. 

On a trial of a prisoner on a charge of stealing a gelding 
and filly, the property of " Meredith, Menzies A Co., 
Ltd.," evidence was given that the company carried on 
business under that name in Queensland, and that the 
manager in Queensland believed, but did not know of 
his own knowledge, that the company was registered 
as a limited company in Melbourne. 

Held, on a Crown case reserved, that this was sufficient 
evidence of the incorporation of the company. 

R. V. Langton (2 Q.B.D. 296), /?. v. Bower (5 N.S.W. 
W N. 28), and R. v. WhitehoMe (6 Q.L.J. 813) followed. 

Counsel may at any time during a criminal trial withdraw 
a request for the reservation of a question which they 
have at an earlier stage of the trial asked to have 
reserved. 

Held by Griffith C.J. and Coopeb J. (Beal J. disientiente) 
that in dealing with a case stated under s. 48 of The 
Criminal Practice Act of 1865, it is the duty of the 
Full Court to consider such questions only as are 
distinctly raised upon the case. 

Per Coopeb J : But where, on the facts stated in the case, 
there has been a manifest miscarriage of justice, the 
FuU Court should intervene and repair the injustice, 
although the judge stating the case has failed to direct 
their attention to the point. 

Beal J.: It is the duty of the Court to consider any questions 
of law that arise on the facts stated in the case, whether 
formally reserved or not. 
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Special gabs stated by the Judge of the District 
Court at Croydon, setting out the following facts : 
The prisoner Cawley was tried before the District 
Court at Croydon. The information contained 
two counts charging the prisoner with larceny, the 
first count laying the ownership of the stolen 
property, a gelding and filly, in Thomas NicoU 
and others, and the second count laying it in 
Meredith, Menzies & Co., Ltd. John Neal, the 
manager for the company, gave evidence as 
follows : — '* Am manager of Milungra and Taldora 
stations. The stations belong to Meredith, 
Menzies & Co., Ltd. The company is registered 
in Melbourne. The head office is there. The 
company was registered early last year. I got the 
notice of the fact that a limited company had been 
formed in June. I altered my cheques from 
Meredith, Menzies & Co. to Meredith, Menzies & 
Co., Ltd. I signed '' John Neal, pro Meredith, 
Menzies & Co., Ltd." Before that the station 
had belonged to a partnership, Thomas Nicoll, 
J. B. Nutting and others. Nicoll and Nutting 
are members of the firm. The registered brand 
of Milungra and Taldora stations was 7TT." In 
cross-examination the manager said: '<! don't 
know of my own knowledge that the company is 
registered, but I have reason to believe it is." 

At the conclusion of the evidence the prisoner's 
solicitor asked the judge to direct the jury to acquit 
the prisoner, on the ground that there was no 
proof of the existence of the company as distin- 
quished from a partnership, and no proof of the 
name of any partner in such a partnership. The 
learned judge, relying on R, v. Whitehouse (6 
Q.L.J. 818), refused to direct an acquittal, and 
the solicitor then requested him to reserve the 
point for the consideration of the Full Court. 

The case stated that in his charge to the jury, 
the District Court Judge requested them, as there 
was no evidence of the precise date when the 
partnership merged into a limited company, or as 
to the precise date of the alleged stealing, to find 
an alternative verdict if they found the prisoner 
guilty. The jury found that the prisoner stole 
the gelding, the property of Thomas Nicoll and 



others ; or, if not, that he stole the gelding, the 
property of Meredith, Menzies & Co., Ltd. 

Just as the judge was about to pronounce 
sentence, the prisoner's solicitor withdrew the 
point he had asked to have reserved. 

The prisoner was sentenced to four years' penal 
servitude, but the sentence was respited, and the 
judge stated this case, raising for the consideration 
of the judges of Full Court on the facts as above 
set out, the questions : (1) Was he right in refus- 
ing to direct the jury to acquit as requested? 
(2) Can counsel withdraw a question which he 
has previously had reserved ? 

Lukin, for prisoner : The point raised in the 
court below as to the evidence of incorporation of 
the company, was good. There was no sufficient 
evidence of incorporation. The case resembles 
that of jR. V. Whitehouse (6 Q.L.J. 818), where 
the incorporation of the company was not proved. 

CooPEB J. : Does not the second question settle 
the whole matter ? If counsel has power to with- 
draw a question he has previously asked to have 
reserved, it seems to me there is nothing before 
this court. 

Lukin : Counsel has not power to withdraw a 
question after having reserved it {R, v. Matthews, 
7 N.S.W. W.N. 118). 

Griffith C.J. : Counsel often ask that points 
be reserved which, on a little further consideration, 
they see are untenable. Your contention would 
leave them no locus penitentm. 

Lukin: Better that than a miscarriage of 
justice. The case in this instance has been stated, 
and the prisoner is entitled to the benefit of it. 
The case shows further that the jury found an 
alternative verdict, and though the point was not 
specifically raised at the hearing, prisoner is 
entitled to profit by the defect in the finding. 

CooPEB J. referred to iJ. v. Taylor (6 N.S.W. 
W.N. 147). 

Mansfield : On the question of the sufficiency of 
the evidence of the incorporation of the company, 
the evidence given in this case is quite sufficient 
{JR, V. Whitehouse, 6 Q.L.J. 818, and ^. v. 
Langton, 2 Q.B.D. 296). 
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CooPEB J. referred to E. v. Bower (6 N.S.W. 
W.N. 28). 

Mansfield : Further, it is manifest that such an 
objection does not extend to the charge of stealing 
from individuals in the alternative count of the 
information. Counsel has power to withdraw a 
question previously reserved at his request {R. v. 
Taylor,6 N.S.W. W.N. 147),and this court will only 
consider the questions submitted by the learned 
District Court Judge. The case is stated relatively 
to those questions. 

Cooper J. : Exactly. The case is stated by the 
judge to bring out certain questions which he 
specifically states for our consideration, but nmi 
constat that if his mind had been directed to other 
points he might not have stated the case more 
fully, or even dififerently. 

Mansfield : That is so ; and on the authority of 
J^. v. Smith (Temple & Mews Rep. 214) the court 
will not consider the question of the alternative 
verdicts, as that question is not raised in the case. 

Griffith C.J. : The points specifically reserved 
by the learned judge in the special case stated by 
him are whether he was right in refusing to direct 
the jury to acquit the prisoner on the ground sub- 
stantially, that there was no evidence that the com- 
pany called Meredith, Menzies and Company, 
Limited, was a corporation, and whether counsel 
can withdraw a question which he has previously 
asked to have reserved. The prisoner was indicted 
for larceny of a horse, charged in the alternative 
as being the property of Thomas NicoU and others, 
and the property of Meredith, Menzies and Com- 
pany, Limited. The evidence as to the incorpor- 
ation of Meredith, Menzies and Company, Limited, 
was that they carried on business under that name 
in Queensland, and that their manager believed 
the company was registered in Victoria. The 
learned District Court Judge held that that was 
sufficient evidence, and he refused to direct the 
jury as he was requested to do. On the face of it, 
I do not see the point of the objection, because it 
did not go to the first count of the indictment at 
all : but as the point has been submitted, we must 
answer it. I am of opinion that the evidence 



given was sufficient evidence of the incorporation 
of the company. It was so held in B. v. Langton 
(2 Q.B.D. 296) in England ; it was so held in the 
case of E. v. Batcei* (5 N.S.W. W.N. 28) mentioned 
by my brother Cooper ; and this court intimated its 
opinion to the same effect in the case of R. v. 
Whitehouse (6 Q.L.J. 318) last year. The 
learned judge was, therefore, quite right in refus- 
ing to direct the jury to acquit on that ground. 
As to the question, <* Can counsel withdraw a 
question which he has previously had reserved," 
it appears that counsel thought the point raised 
was untenable, but that the learned judge doubted 
whether the request to reserve it could be with- 
drawn. It is quite clear that he would not have 
stated the case had it not been for that doubt. 
Now, s. 48 of the Criminal Practice Act provides 
that when a person has been convicted of treason, 
felony, or misdemeanour before any court of 
criminal jurisdiction, the judge before whom the 
case is tried shall, on the application of counsel 
made during the trial, or without such application 
in his own discretion, reserve any question or 
questions of law which have arisen on the trial for 
the consideration of the Supreme Court. So that 
the conditions are three — the question or questions 
must arise during the trial, there must be a con- 
viction and a reservation of the questions after the 
conviction. In the case of questions reserved on 
the application of counsel, the application must be 
made when the time arrives for reservation, that 
is, after the conviction. I think that an appli- 
cation once made during the trial may be con- 
sidered as a standing application up to that time, 
and that it may be withdrawn at any time before 
effect is given to it. That has been the practice, 
and I cannot entertain any doubt on the point. 
If the District Court Judge had been of that 
opinion, it is quite clear that we should not have 
been troubled with this case. And as, in my opinion, 
there is nothing in the previous point, it seems 
to me that, on the questions reserved in the special 
case, the conviction must be affirmed. Another 
point has been suggested in the course of the argu- 
ment which has given rise to much more difficulty, 
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possibly disregarded ; but when there are clear and 
specific statements of facts,about which there is no 
ambiguity, then with my brother Cooper I agree that 
it is the province of this Court to see that justice is 
carried out. I have the misfortune to differ 
with my brother Cooper as the clearness with 
which the facts in this particular case are stated. 
To my mind there is no ambiguity whatever. The 
charge against the prisoner was of stealing the 
property of certain individuals described as a 
partnership, and the second count charged him 
with stealing the property of a corporation. The 
learned judge says distinctly that there was no 
evidence to show which set of persons — ^that is, the 
corporative or the individuals — owned this[property. 
Now in a charge of larceny it is essential that the 
ownership of property should be proved, and if there 
was no endence to prove which of two persons owned 
it, then there could not be a conviction. The 
learned judge, to get rid of that difficulty, 
told the jury to find a verdict in the alternative ; 
and to my mind that is an order which he could 
not make. Of course my brother Cooper takes a 
different view. He considers that if the jury, with 
the direction of the judge, found substantially that 
the stolen property was the property of John 
Smith, but if not it was certainly John Brown's, 
then there might be some question. On the 
direction of the learned judge it seems to me that 
the jury found that the animals were either the 
property of Nichol and others, or they were the 
property of the limited company, and their finding 
must be read in conjunction with the judge's charge, 
and in order that a jury of honest men could give 
that finding it was not necessary that the whole 
twelve of them should be satisfied with the owner- 
ship. To my mind it must be a finding of twelve 
jurymen to convict the prisoner, and they must 
find every fact essential to the conviction. On the 
statement by the learned judge in this case it 
appears to me that that was not done. Of course, 
it is of no importance, in consequence of the view 
taken by my brother judges ; bu thad they agreed 
with me, and had doubt arisen as to the meaning 
of the words used by the learned judge as to 



whether they expressed him with sufficient clear- 
ness, the case should be sent back to him. But to 
my mind there is no ambiguity. He says " In 
my charge I directed the jury to find an alternative 
verdict, if they found the prisoners guilty." The 
jury found that the stolen property, was the 
property of Thomas Nichol and others, and if not 
it was the property of Meredith,Menzies and others. 
That meant, if they had found what are called 
specific facts, that ^* the prisoner stole the particular 
gelding mentioned in the information, and that 
particular gelding was either the property of 
Nutting and others, or it was the property of the 
corporation, and we don't know which." If they 
had found that, it seems to me, we would have 
been bound to say the verdict is bad. The only basis 
on which I think we have the right to deal with this 
case is that the judge must be deemed to have 
reserved all questions of law which he puts in his 
special case clearly and unambiguously, and this 
Court should not allow injustice to be done. In 
that view of this case I think that the learned 
judge was wrong, and that the finding was bad. 
The only way it could have been done, probably 
is as in the case of /^, v. M'Gee (6 Q.L.J. 151). 
Had the jury found them guilty on both counts, 
and had the District Court Judge taken the 
precaution, as the learned judge in that case, 
to give separate sentences on each count, 
this Court could perhaps set aside the sentence 
on one count and allow the sentence on the other 
to stand. But had he given a joint sentence, as 
has been done in this case, I don't see how the 
sentence could stand,because it would be impossible 
for this Court to say how much of the sentence 
was with reference to the good finding and how 
much with reference to the bad. I think this is a 
vezy important decision with reference to the 
point whether or not this Court is bound to confine 
itself within the categorical questions put at the 
end of any case stated by a learned Judge or by 
justices. I think that the Court is not so 
bound ; and I think that in this case all the 
circumstances exist which have been referred to by 
my brother Cooper as necessary to enable this 
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C-onrt to deal vdih the matter. For that reason I 
think that the conviction should be quashed. 

Gbiffith C.J. : The decision is that the convic- 
tion will be affirmed. 

Solicitor for prisoner : U, J. Lceper, 



AUGUST SITTINGS OF THE FULL COURT. 
Griffith C.J., Coopeb and Real JJ. 

Re A. H. JONES, AN ARTICLED CLERK. 

4th August, 1896. 

Articled clerk — Service under articles — Service at 
office of firm oilier ttuin that at which waster 
personally candies on business — Intermediate 
examination. 

A clerk entered into articles on 5th July, 1892, with his 
brother, who was a member of a firm of solicitors 
practising at Bockhampton and Brisbane. The brother 
resided and practised at Bockhampton, and the clerk 
served under him in the Bockhampton office from 12th 
July, 1892, till the 16th November, 1893, when the 
master was compelled by ill-health to leave Bockhamp- 
ton; and at his request the clerk then went to the 
Brisbane office of the firm, where he served as a clerk 
till 2nd June, 1894, when he returned with his master 
to the Bockhampton office. He remained in that 
office till 20th November, 1894, when the master was 
again obliged by ill-health to leave Bockhampton, and 
the clerk again went, by the master's direction, to the 
Brisbane office, where he continued to serve as a clerk 
till the master's death on 30th March, 1896. For a 
portion of the time during which the clerk served in 
the Brisbane office — from 19th November, 1893, to 
20th January, 1894— the business of the firm at that 
office was carried on under the supervision of one of 
the other members of the firm, but during the rest of 
his service there the business was carried on by a 
managing clerk, who was also a Queensland solicitor. 
The master visited the Brisbane office about five or 
six times during the clerk's service at that office. The 
Board of Examiners for Solicitors for the years 1895 
and 1896 permitted the clerk to present himself for his 
intermediate examination in June, 1895, and April, 
1896, at which latter date he passed the examination. 

Heidi that his service as a clerk at the Brisbane office of 
his master's firm was not good service under articles 
except for the time during which a member of that firm 
actually supervised the business of the Brisbane office. 

Under the special circumstances of the case, the clerk was 
exempted from passing the intermediate examination, 
a second time, although he had not, at the time of his 
passing such examination, served the necessary term 
to enable him to present himself for that examination. 



Application on behalf of Arthur Harold Jones 
for an order that service by him at the Brisbane 
office of the firm of Bees R. & Sydney Jones & 
Bohind, from the 16th November, 1893, to 2nd 
June, 1894, and from 20th November, 1894, to 
80th March, 1896, might be deemed good service 
under articles made between A. B. Jones, C. 8. 
Jones, and the applicant, and dated 5th July, 
1892, and for an order directing an assignment of 
those articles by C. S. Jones* representative to 
T. J. O'Shea. 

A. H. Jones entered into articles with his 
brother, C. S. Jones, of the firm of Bees B. & 
Sydney Jones & Boland, of Brisbane and Bock- 
hampton, and served as a clerk to that firm for 
the times and at the places appearing in the head- 
note. In 1896 the Board of Examiners, while 
permitting A. H. Jones to present himself for his 
intermediate examination, declined to make any 
declaration as to the validity of his service at the 
Brisbane office. The present application was to 
ascertain the validity or invalidity of that service. 
All the other material facts appear in the judgment 
of the learned Chief Justice. 

K, M. LilUy, for applicant : The applicant's 
contention is that service need not be in the actual 
presence of the master to whom he is articled. 
The supervision of a master is to be relative, not 
absolute (Ex parte Duncan, 5 B. & S. 841), and 
the amount of supervision required depends on the 
circumstances of each case. {Be Jeremiah Srnitk 
12 W.B. 762, He Duncan lb.. Re Fitzgerald 
1 Q.L.J. 18). Service of an articled clerk under 
a solicitor acting as a managing clerk was allowed 
to run, although the master was in England, in 
the case of jRe Jamieson (8 Q.L.J. 77) and it is 
contended that service is good in any office of the 
firm of which the master is the partner, whether 
the master be present or not. 

Beal J. : Your proposition is that service is 
good service when it is in any office from which 
the master draws the profit. 

lAlley : That is my contention. Further, r. 19 
prescribes that the clerk must ** actually serve as 
a clerk to a practising solicitor,** and the present 
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applicant has complied with that rule, as he has 
always had the supervision of a solicitor. 

Griffith C.J. : But that rule has always been 
construed to mean '* service at the office where 
the practising solicitor carries on business." It 
has always been recognised that the service must 
be personal to the master. 

Lilley : The questions prescribed by the Rules 
to be answered by the clerk and his master 
certainly seem to contemplate such a construction. 
But even if the court cannot allow the whole 
period of applicant's service in Brisbane as good 
service, they still have power to allow a portion of it 
{Re Lyons 4 Q.L.J. 154, Ex parte SmWi W.N. (1877) 
p. 4), and this is a proper case for such an allow- 
ance. The service has been genuine, and the fact 
of the clerk having passed his intermediate 
examination is proof that there has been no 
failure of supervision. He should not at any rate 
be required to pass that examination again. (He 
also cited Ex parte Fereday, 46 L.J. (Ch.) 614.) 

Sydes, for the Board of Examiners, offered no 
argument. 

Griffith G.J. : It is a settled rule that service 
of an articled clerk must be under the immediate 
supervision of his master. In this case the 
articled clerk has not so served continuously from 
the time when he entered into his articles on the 
20th July, 1892, to the time when his master died 
in March, 1896. Under circumstances for which 
no doubt, in one sense, he is not responsible, he 
has been prevented from complying with the rules 
as to service. His master practised in Bockhamp- 
ton as a partner in the firm of Bees B. & Sydney 
Jones, but on two occasions he left Bockhampton, 
once for six months and seventeen days, and 
afterwards for six months and ten days. On both 
these occasions the clerk left Bockhampton, for 
reasons, no doubt, satisfactory from one point of 
view, and came to live in Brisbane with his family, 
and during these periods he attended an office 
carried on in the name of his master's firm but 
not under the superintendence of any partner, 
except for a short time, to which I will later refer, 
but under the superintendence of a solicitor who 



was their managing clerk. The service in the 
town office, under these circumstances, was not, 
in my opinion, a sufficient service under articles, 
and it cannot be allowed. For two months of the 
time, however, it appears that another partner of 
the firm (Mr. Boland) was actually supervising 
and carrying on the business of the Brisbane 
office, and under the special circumstances I am 
inclined to think that the ser\dce during those 
two months may be allowed, but only because tlie 
master was away from ill-health, and his partner, 
Mr. Boland, was actually supervising the business 
in Brisbane. I think, therefore, that the only 
time that can be allowed beyond the period actually 
served in Bockhampton, is the time when the clerk 
served under Mr. Boland*s superintendence in 
Brisbane. I think, however, under the special 
circumstances of the case, that as the applicant 
has passed his intermediate examination, he should 
not be required to pass it again. Under any 
circumstances he will have to enter into fresh 
articles for the remainder of the term of five years, 
and as the present articles will expire on 5th July, 
1897, it is not worth while to make an order for 
the assignment of them for the remainder of the 
term. If it is thought necessary, an order may be 
dra^vn up in accordance with the opinion I have 
just expressed. 

Cooper J. ; I am of the same opinion. 

Beal J. : I am of the same opinion. 

Solicitors for applicant : O'Shea d O'Shea, 



AUGUST SITTINGS OF THE FULL COURT. 
Griffith C.J., Cooper and Beal, J J. 

REGINA r. WISHER AND ANOTHER. 

4th August, 1896. 

Crown case reserved — Larceny Act of 1865 (29 Tic,, 

No, 6), ss. 41, 48 — Cluirge and sentence for 

different offences — RUjht of District Court Judije 

to state special case. 

W. and L. were charged by information at the District 

Court, Bockhampton, with . robbery. The evidence 

showed that they had committed tiie offence in com- 
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pany. They were found guilty and were sentenced to 
terms of imprisonment, and to a whipping and a 
flogging respectively. No objection was taken to the 
sentence by counsel for prisoners. The section under 
which they were charged (s. 41) does not authorise 
whipping or flogging as a punishment, although s. 48, 
dealing with robbery in company, does so. The error 
was not discovered until after the sittings of the Court 
had been closed, when the District Ck>urt Judge, 
discovering the error, reopened the Ck>urt, respited the 
sentences, and of his own motion stated a case for the 
Full Court. 
Held, that the sentences must be amended by striking out 
so much thereof as directed the prisoners to be whipped 
or flogged* 

Seld also, that the District Court Judge had power to state 
the case, although no formal reservation of the point 
had been made at the trial. 

Cbown case reserved by Judge of the District 
Court at Bockhampton, setting out the facts 
appearing in the head-note, and raising the 
questions : (1) Whether he had power to pass the 
sentences he did pass 9 (2) Whether the whole or 
any portion of the sentences was valid ? (8) What 
order did the Full Court think fit to make ? 

The facts appear fully in the judgment of the 
learned Chief Justice. 

RtuUdge, for the Crown : This is a special case 
raising a question as to the \iilidity of sentences 
passed by him on two prisoners at Rockhampton. 

Cooper J. : But how does this case come before 
us? I see by looking at the case that the 
prisoners' counsel did not ask for the reiservation 
of any points at the trial, and the judge can only 
state a case reserving points raised at the trial. 

Rutledge: The Crown were prepared to adopt 
that argument, but it appears on the authority of 
R. v. Brown (24 Q.B.D. 357) and It. v. Pieremont 
(2 Q.L.J. 98) that the learned District Court 
Judge had power to state the case. Assuming, 
then, that the case is properly before the Court, 
the Crown submit that the words of the informa- 
tion are sufficient to make it a good information 
for an offence under s. 48 of the Larceny Act, for 
which offence whipping and flogging might be 
inflicted. In any event that part of the sentence 
which imposed imprisonment should not be 
invalidated. 

Prisoners (in person) offered no arguments. 



Griffith C.J.: The prisoners were jointly in- 
dicted at the District Court at Rockhampton upon a 
charge of assaulting one Richard Jack, and violently 
stealing from him a certain sum of money. It 
appeared on the evidence that they committed the 
offence in company, and they might have been 
charged under s. 48 of the Larceny Act with doing 
so. But they were not. If they had been charged 
with robbery in company they would have been 
liable under s. 48 to a much more serious punish- 
ment than can be inflicted under s. 41, under 
which they were charged. If the charge made 
against them necessarily meant that they com- 
mitted the offence in company, probably the 
sentence would have been correct. But it is 
quite clear that the offence of robbery may be 
jointly committed by two persons without being in 
company. One might have been an accessory 
before the fact, or might have been occupied in 
watching some distance off. Under those circum- 
stances two persons might be found guilty 
of being jointly concerned in conmiitting the 
offence. It is clear, I think, that the offence of 
which the prisoners were convicted was robbery — 
not necessarily in company. They could there- 
fore only be sentenced for that offence, and the 
punishment for that offence does not include 
flogging or whipping, which was part of the 
sentence. We have power to amend the sentences, 
and I think the proper order to make under the 
circumstances is that the sentences be amended 
by remitting so much as directs the prisoners to 
be flogged or whipped. 

Cooper and Real J J. concurred. 



AUGUST SITTINGS OF THE FULL COURT. 
Griffith C.J., Cooper and Real JJ. 

cox t'. BOURNE AND OTHERS. 

5th August, 1896. 

Practice — Pleading — Action to recover damages 

against Assurance Fund under s, 127 of The 

Real Property Act of 1861 (25 Vie., No. 14) 

— Allegation of bona -fides. 
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The statement of claim in an action to recover damages 
from the Beal Property Act Assurance Fund must show 
that the land has passed into the hands of a registered 
proprietor from whom the plaintiff cannot recover it. 

The statement of claim in an action to recover damages 
from the Assurance Fund, after setting out that a 
transfer of the land in respect of which the claim was 
made, had been forged by one L., who had become 
insolvent and absconded from the colony, that upon 
this transfer L. had been registered as proprietor, and 
that the land had been subsequently twice transferred 
for valuable consideration to D. and W., who were 
successively registered as proprietors, alleged that the 
plaintiff had in consequence been ** deprived " of the 
land, but did not allege specifically that the second 
and third transfers were TntAe bona fide. It was not 
disputed that the plaintiff must prove the bona fides 
of those transactions. 

Held, that the statement of claim did not show that the 
plaintiff had been deprived of the land, and was there- 
fore bad. 

Demubber by defendant to plaintiff's statement 
of claim in an action in which Joseph Cox sought 
to enforce against Joseph Orton Bourne, Registrar 
of Titles, as nominal defendant, a claim for £250 
damages from the Assurance Fund ; or, in the 
alternative, to enforce against Frances Dare and 
Elizabeth Walton his right to redeem land mort- 
gaged by him to Herman LeNy. 

The statement of claim alleged that plaintiff 
had borrowed £b from one Hermann Levy, and 
had deposited the certificate of title of land, of 
which he was the registered proprietor in fee 
simple, with Levy as security for the loan ; that 
Levy forged a transfer of the land to himself and 
then handed the transfer, with another from 
himself, to defendant Frances Dare as security 
for a loan by her to him of JB90 ; that Levy and 
Dare having been successively registered as pro- 
prietors, Dare gave a third transfer to defendant 
Walton as security for a loan of £100, which 
transfer was also registered ; and that Levy had 
become insolvent and had absconded. 

The transfers from Levy to Dare and from 
Dare to Walton were not alleged to have been 
made bond fide, 

Byrnes^ A,G., for defendant J. 0. Bourne : The 
defendant Bourne demurs to plaintiff's statement 
of claim on the ground that the plaintiff does not 



show that he has exhausted all his rights against 
the other defendants. In all the cases in which 
the Assurance Fund has been attacked it has been 
assumed that it is the duty of the plaintiff to 
prove the bona fides of the present holders of the 
land. 

Stumm, for plaintiff: Plaintiff admits that he 
must prove the bond fides of the second and third 
transferees, and their bond fides is sufficiently 
alleged in the statement of claim. 

Byrnes, A,G.: Since plaintiff admits the onus 
of proof is on him, (which was the question the 
Registrar of Titles wished to have settled), there 
only remains the question of the sufficiency of the 
allegations in the statement of claim. The 
defendant submits that there is nothing in the 
pleading to show the intention of the plaintiff to 
prove the bona fides, and that, as the pleading 
must be construed most strictly against the pleader, 
he is not entitled to twist its words to give it that 
meaning. 

Stwnm: The error, if any, in the pleading is 
one of form only, and not of substance, and should 
be the subject of an application to strike out or 
amend, and not of a demurrer. The pleading is 
however, good, and the bond fides of the trans- 
ferees is sufficiently alleged. It does not appear 
necessary on the authorities that the actual words 
should be used if the substance is pleaded (Tayhr 
V. Blakelock 82 Ch.D. 660, Young v. AusUn 
L.R. 4 C.P. 668, Foquet v. Moore 7 Exch. 70). Here 
the claim states that plaintiff was ^'deprived" of 
his land, using the word used s. 126 of The Retd 
Property Act of 1861, and the use of that word 
imports all the conditions precedent to his being 
deprived within the meaning of that section, one 
of which was the exhaustion of his equities against 
the transferees. Further, the pleading sets out 
the dealings between the various transferees and 
the amount of the consideration in each case, and 
it will not be assumed that any of those dealings 
were fraudulent where no fraud is stated. 

Byxnes, A.G.: On the question of costs in the 
event of the defendant succeeding on the demurrer, 
the Crown do not desire that the payment of the 



1896. 



THE QUEENSLAND LAW JOURNAL. 



55 



costs of the demurrer should be made a condition 
precedent plaintiff's continuing his action. 

GiuFFrrH C.J. : The material allegations in the 
statement of claim are that plaintiff was the regis- 
tered proprietor of land ; that one Levy, having 
obtained possession of the certificate of title as 
security for a small loan, forged his name to a 
transfer ; that by means of that transfer the land 
was registered in the name of Levy ; that it was 
afterwards, by transfer from Levy to the defen- 
dant, Mrs. Dare, registered in her name ; that 
afterwards by transfer it was registered in the 
name of the defendant Walton, the transfers from 
Levy to Dare, and from Dare to Walton, being 
alleged to have been made for valuable consider- 
ation, but not being alleged to have been made 
in good faith. The plaintiff then alleges that in 
consequence of Levy's fraud, he has been 
** deprived " of the land, and he claims damages 
or compensation from the Assurance Fund. 
Under s. 126 of the Real Property Act, any person 
deprived of land in consequence of fraud may bring 
an action in the Supreme Court for the recovery 
of damages against a person who obtains benefit 
by the fraud, and under the following section, if 
that person is insolvent or has absconded, both of 
which facts are alleged with respect to Levy, he 
may bring an action against the Registrar of Titles 
as nominal defendant for compensation from 
the Assurance Fund. It is a condition, there- 
fore, of a right of action against the fund 
that the plaintiff has been deprived of the 
land. That the land has been registered 
in the name of some one else is not enough; 
it is necessary to show that he has been 
deprived of the land. That he has not necessarily 
been deprived of the land because the land or an 
interest in it is registered in the name of someone 
else, is shown conclusively by the case of Gibbs v. 
^emfr(1891 A.C.248) ,an appeal to the Privy Council 
from the Supreme Court of Victoria. Now, under 
certaincircumstances,theplaintiff could recover the 
land by action of ejectment. If the person in whose 
name it is registered has not a good title against 
the plaintiff, the plaintiff can recover it, and in 



that case the plaintiff has not been deprived of it, 
although he is put to an action to recover it. The 
question therefore reduces itself to this : Does 
it appear that the land is in the hands 
of a person from whom the plaintiff cannot 
recover it? Now, he cannot recover it by 
an action of ejectment except in certain 
cases, one of which is that the person who 
is registered as proprietor is a person who derives 
title otherwise than as a purchaser or mortgagee 
bo7id fide from the person who was registered by 
fraud. No doubt the present registered proprietor 
is a person who derives her title as a purchaser — 
that is, according to the statement of claim — for 
value, through the person who became registered 
proprietor by fraud, but it is not alleged distinctly 
that she derived as a purchaser botuf fide ; and the 
simple question is : Is it necessary that that should 
be alleged in order to show that the plaintiff has 
been deprived of his land ? In the case of Late- 
rence v. Norre* (15 App. Cas. 210) — which 
was a decision of the House of Lords on a statute, 
the terms of which, as far as material, were almost 
identical with those of s. 127 of the Real Property 
Act, it was held that, when a person brings an 
action to recover land of which he has been 
deprived by fraud, it is not sufficient to allege 
that he has been deprived by fraud, but that the 
statement of claim must contain a precise and full 
allegation of facts and circumstances leading to the 
reisonable inference that fraud was the cause of 
the deprivation, and excluding every other possible 
cause. And it was said by a learned Lord in the 
same case that the necessary facts could not be 
supplied by a mere general averment. The general 
averment relied upon in that case was that the 
plaintiff had been deprived of the land. That is 
also the averment relied upon in this case. If that 
general averment is insufficient to supply facts, 
it is insufficient to supply any one fact, or any two, 
or any number of facts. That is to say, an aver- 
ment in a statement of claim that the plaintiff has 
been deprived of the land is not a sufficient averment 
of any material fact not otherwise stated. There- 
fore, the statement of claim to that extent is bad. 
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It may be purely a teohnical defect in the plead- 
ing, but under the circumstances pointed out by 
the Attorney-General it raises a very important 
question as to the onus of proof, and that is a 
matter which, when I saw the demurrer, I sup- 
posed was to be argued. It turns out that it has 
not been argued, and I desire to express no opinion 
upon it. Whether the production of a certificate 
of title would be prtjnd facie proof of bona fides is a 
very interesting question, but it does not arise on 
this demurrer, and I therefore express no opinion 
on it. But I think it is necessary to show on the 
statement of claim that the plaintiff has been 
deprived of the land, and, as that does not appear 
sufficiently, the statement of claim is bad. This 
is clearly a case for amendment, and I think the 
proper order will be to allow the demurrer, to give 
leave to amend, and to direct the plaintiff to pay 
the costs ; such costs not to be taxed until the 
conclusion of the action. 

GooPEB J. : I concur. 

Real J. : I agree. On the question of costs I 
think the Grown very naturally considered that 
the plaintiff really meant to fight the substantive 
question, and for that reason I do not think it 
would be right to deprive them of their costs. 
But I wish it to be clearly understood that I 
would be no party to giving costs of a demurrer 
before the Full Court when the mere question was 
whether a few words more should be put in or not. 
Of course Mr. Btumm says that the defendant 
understood that the substantive question was not 
the one to be raised, and for that reason I think 
the concession given by the Court not to tax the 
costs is as far as the Court could go to meet him. 

{Solicitor for plaintiff: W, G, Atthow, 

Solicitor for defendant : Crown Solicitor* 



B&ISBANS GKDimAL SXTTmOS. 
Griffith G.J. 10th August, 1896. 

BEOINA V. LON0LAND. 

Criminal law — Juror — Time of Challenge— Judge's 
right to dismin jury. 

Daring the swearing of the jmy, on the trial of a priBoner 
for murder, after one juror had been sworn, a jozor 
being called oame forward and took the book in his 
hand, and, the tipstaff.having recited the oath to him* 
informed the court that he was opposed to capital 
punishment and that, in the event of his being sworn, 
he would not consent, under any oircumstanoes, to a 
verdict involving capital punishment. Goonsel for 
the Grown then offered to challenge the juror for cause, 
but counsel for prisoner objected that the challenge 
was not in time. 

Gbiffith G.J., on the authority of Wifuor v. The Queen 
(L.B. 1 Q.B. 890), dismissed the jury so far as it had 
been constituted, and directed a fresh jury to be sworn. 

Senible, that a juror may be challenged at any time before 
he has done any act signifying his assent to taking 
the oath. 

Tbial of Jonathan Longland on the charge of 
the murder of Mary Longland. 

During the swearing of the jury when one juror 
had been sworn, a juror being called came forward 
and took the book in his hand. After the 
tipstaff had recited the oath to him he objected 
to take it, saying that he was conscientiously 
opposed to capital punishment, and that in the event 
of his being sworn he would not consent, under 
any circumstances, to a verdict involving capital 
punishment. He further stated that he had 
objected to take the oath at the earliest time 
at which he thought he was permitted to do so. 

RutUdge, for the Crown, asked that the juror 
might be directed to stand aside. 

Blair, for prisoner: The challenge is not in 
time. The juror had actually taken the book in 
his hand, and the rule is that the challenge must 
be made before the juror actually takes the book. 

Griffith C.J. : That is the rule as regards 
peremptory challenges. Is it the rule as to 
challenges for cause? There is no doubt that 
the challenge should come before the book is 
placed in the juror's hands, but at the last sittings 
of the Criminal Court at which I presided I 
decided that when a man puts out his hand to 
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take the book and touches it, but it has not been 
handed to him, it is not too late. But in this 
case the book was placed in his hands and the 
oath was recited to him. Everything was done 
except taking it. 

Griffith G.J. (after consulting Real J.) : I have 
had the advantage of consulting my brother Real 
upon this point. I am disposed to think, and so 
as I understand him, is he, that when a juror has 
done no act on his part indicating an assent to 
the taking of an oath, it is not too late to challenge 
him. Now, as I understand from the juror, 
there was no act of assent on his part, but he took 
what he believed the earliest opportunity of 
refusing to take the oath. He said, in effect, that 
if he went through the form of taking the oath, he 
would not feel bound by it. I think that is in 
effect a refusal to take the oath in any intelligible 
sense, and if a juror will not take the oath, of 
course he cannot be on the jury. But, assuming 
the juror to be on the jury, and that it is too 
late to challenge him, there is another way 
of regarding the matter which is quite free from 
doubt. The judge may at any time discharge a 
jury if in his opinion there is a necessity to do so. 
Now, this juryman has told us in effect that if he is 
on the jury, whatever the evidence may be, 
the trial will be merely an idle form. I think 
that such an occasion as this is an occasion on 
which a necessity arises for discharging the jury. 
I therefore discharge the jury as far as it is 
already formed, and ask the gentleman already in 
the box to leave it. He will then be called again, 
and sworn in the usual manner. The authority 
for the discharge of a jury whenever the necessity 
arises is Winsor v. The Queen (L.R. 1 Q.B. 890). 

The juror already sworn was discharged ; the 
impanelling of a jury begun de novo, and he was 
again sworn in his turn. 

Solicitors for prisoner : Bemays d Osborne, 



ELECTIONS TRIBUNAL. 

Elections Judge : Griffith G.J. 
Assessors : W. D. Armstrong, W. H. Gorfisld, 
G. S. Curtis, H. Daniels, R. King, and I. 
LissNER, Esquires. 

The Rosewood Election Petition. 

hardgrave v. keogh. 
Elections petition — Elections Tribimnl Act of 1886 
{50 Vic., No. 7jj s. 20 — Election declared void 
— Sitting member a contractor with the Govem- 
ment— Constitution Act of 1867 {31 Vic., No. 
38), s. 6 — Practice of Elections Tribunal. 
The making of a oontraot may be proved by circnmstantial 
evidence such as a long coarse of dealing between the 
parties. 
The word ** each " in s. 20 of the Elections Tribunal Act 
refers to those assessors who are about to take part in 
the trial. The absence of an assessor and consequent 
non-administration of the oath to him, docs not prevent 
the Tribunal from proceeding. 

Trial of petition by Stephen Hardgrave, alleging 
that at the date of the election for the electoral 
district of Rosewood, the sitting member, Denis 
Thomas Eeogh, was a contractor with the 
Government of Queensland, and praying that the 
election of Eeogh might be declared void and that 
the said petitioner might be declared duly elected. 

All the material facts appear in the address of 
the learned Elections Judge to the assessors. 

At the hour appointed for the trial five of the 
assessors took their seats on the bench with the 
Elections Judge. 

The Elections Judge then administered the 
prescribed oath to the five assessors who were on 
the bench. 

Feez, for respondent : The respondent has a 
preliminary objection to the Tribunal as at present 
constituted, and submits that until the sixth 
assessor is sworn, as required by s. 20 of the 
Elections Tribunal Act, the trial of the petition 
cannot be proceeded with. 

The Elections Judge overruled the objection, 
being of opinion that the assessors required to be 
sworn under that section were only those assessors 
who proceeded to take part in the trial. 
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When the first witness was called, after counsel 
for the petitioner had opened his case, the Registrar 
of the Tribunal administered the prescribed oath 
to the shorthand reporter, John Gilligan. 

(On the second daj of the trial a second 
shorthand reporter presented to the Tribunal a 
letter from Gilligan appointing him his deputy, 
and he was accordingly sworn by the registrar). 

At the conclusion of the evidence counsel for 
both parties addressed the Tribunal, after which 
the Elections Judge, taking his seat at one end of 
the bench, and turning to the assessors, addressed 
them in the following terms : — 

GENTLEsrEN, — As you are aware, a.s this Tribunal 
is constituted, you are the judges of the fact and I 
am the judge of the law. I think it necessary, 
therefore, that I should point out to you what 
questions of law really arise, and to state what 
are the material questions of fact which you have 
to determine. It is also my duty, I think, to give 
you any such information as to points of law as is 
necessary to enable you to come to a proper 
conclusion ; and it is probably desirable, and is 
certainly in accordance with practice, that I should 
call your attention to such leading matters of fact 
as seem to have a material bearing on the questions 
at issue. The petitioner complains that the 
respondent was not duly elected on the ground 
that at the time of the election he was a Govern- 
ment contractor. That is putting it shortly. The 
words of the sixth section of the Constitution Act 
are : "Any person who shall, directly or indirectly, 
himself or by any person whatsoever in trust for 
him, or for his use or benefit, or on his account, 
undertake, execute, hold, or enjoy, in the whole 
or in part, any contract or agreement for or on 
account of the public service, shall be incapable 
of being summoned or elected or of sitting or 
voting as a member of the Legislative Council or 
Legislative Assembly during the time he shall 
execute, hold, or enjoy any such contract or any 
part or share thereof, or any benefit or emolument 
arising from the same ; and if any person, being 
a member of such Council or Assembly, shall enter 
into any such contract or agreement, or, having 



entered into it, shall continue to hold it, his seat 
shall be declared by the said Legislative Council 
or Legislative Assembly, as the case may require, 
to be void, and thereupon the same shall become 
and be void accordingly." 

The contract, in which it is alleged the respon- 
dent was interested in this case, is a contract for 
the supply of provisions, fodder, and other things 
to the three lunatic asylums at Goodna, Sandy 
Gallop, and Toowoomba. The petitioner under- 
takes to establish that, at the time of the election, 
which was the 21st March, 1896, the respondent 
held such a contract, or was interested in it. 
There appears really to be very little doubt about 
the facts of the case, regarding them from one 
point of view ; but what inference is to be drawn 
from those facts it is for you to consider. 
Apparently there are some little differences of 
recollection as to a conversation that took plaoe 
between Mr. Tozer and the respondent, bat as far 
as I can see at present they are not very material. 
The history of the contract is very simple. Li 
December, 1894, contracts were made with the 
respondent for the supply of goods for the two 
years 1895 and 1896, to those three asylums. No 
doubt those were binding contracts. Li March, 
1895, the respondent presented a petition for 
liquidation. Upon the appointment of a trustee, 
which took place on the 21st of March, that had 
the same effect as if he had become insolvent. 
The result of that was that he absolutely ceased 
to have any interest in the contracts. Mr. 
Unmack was appointed trustee of his estate, and 
it was optional to the trustee either to carry them 
on or to abandon them. The Act states clearly, 
'^ In no case shall any estate or interest remain in 
the insolvent." There is no doubt he could not 
retain any interest in the contracts, although they 
might have been carried on by the trustee. The 
trustee, however, thought it would be unprofitable 
or inconvenient for him to do so, and he wrote to 
the Colonial Secretary stating that he would not 
further carry on the contracts. Whether that 
was a formal disclaimer of the contracts under the 
Insolvency Act or not, it amounted to a statement 
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by the one party to the contracts to the other that 
he would no longer perform them; and as the 
other party accepted and acted on that statement, 
the contracts were at an end. So that in March, 
1895, the original contracts were at an end. The 
contracts relied upon now are not, in point of law, 
the same contracts, but substantially they are the 
same contracts, only arising in a different way. 
. As I had occasion to remark in the course of Mr. 
Feez's address, contracts may be proved in 
different ways. I will read the words of a very 
eminent judge on this subject : — " I cannot think 
that there can be any difference as to the conse- 
quence resulting from a breach of contract by 
reason of that contract being either express or 
implied. The only difference between an express 
and an implied contract is in the mode of 
substantiating it. An express contract is proved 
by the actual agreement ; an implied contract by 
circumstances and the general course of dealing 
between the parties. But whenever a contract is 
once proved the consequences must be the same, 
whether it be proved by direct or by circumstantial 
evidence." Another learned judge in the same 
case said : ** The only difference between an 
express or implied contract is as to the mode of 
proof. An express contract is proved by direct 
evidence ; an implied contract by circumstantial 
evidence. Whether the contract is proved by 
evidence direct or circumstantial, the legal conse- 
quences are the same." The term ^' inferred " is 
sometimes used instead of ** implied " to describe 
such a contract. In this case, as we know, there 
was no fresh written contract entered into between 
the Government and the respondent ; but it appears 
that just immediately after the trustee was 
appointed, which was on the 21st March, he told 
the Government he would not supply goods any 
longer. I should have referred to the correspond- 
ence that took place after the respondent filed his 
petition but before the result of insolvency had 
followed. On the 6th March, 1895, the respondent 
wrote to the Colonial Secretary : '< I must respect- 
fully request your sanction to my transferring my 
contracts to my wife, Mrs. Eeogh, who is in a 



position to carry out the contracts equally as well 
as myself. I am sorry that I have been compelled 
to trouble you, but for pressure of one of the 
banks, insisting on my calling a meeting of my 
creditors, I had no other alternative. I therefore 
crave your kind consideration on my behalf." 
The reply to that was : " Referring to your letter 
of 6th inst. requesting the Colonial Secretary to 
sanction the transfer of your contracts with the 
Government to Mrs. Keogh, I have the honour, 
by direction, to inform you that the Minister 
cannot transfer the contracts, but if the goods are 
supplied to the satisfaction of the authorities he 
will not interfere." At that time he was not 
insolvent, and the contracts existed. Afterwards, 
as I said, they ceased to exist. Then it appears 
that Mr. Unmack supplied goods, while he was 
receiver in the estate, for a time, and ultimately 
sent the intimation to the Colonial Secretary 
which I have referred to. Then on the 28rd 
March the respondent wrote to the Medical 
Superintendent at Goodna : '' Mr. Unmack desires 
me to write you, informing you that I am prepared 
to carry out my contract in the future, and also 
to say that I have a letter from the Colonial 
Secretary's Department, stftting that they will 
not interfere so long as I supply what is required 
by your department. I hope to be able to do so 
and to your satisfaction." From this it would 
appear that the respondent intended to go on 
supplying the goods as before. He speaks of the 
contract as "my contract," and he apparently 
thought, when he wrote that letter, that the 
contract still subsisted, although as a matter of 
law it did not. Whether a contract is made or 
not is a matter of fact. The mode of proof of a 
contract is another matter altogether. I referred 
in the course of the argument to the case of a 
ferryman. A man steps into a ferryboat, and the 
result is a contract by the ferryman to take him 
over the river with reasonable care, and by him 
to pay the usual fare, although neither of them 
says a word. I also gave the case of a man 
dealing with a bank. He deposits his money over 
the counter, and, without saying a word to the 
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manager, the bank enters into an implied or 
inferred contract to do several things for him. 
Another case is that of two men in partnership in 
some business which does not require any great 
capital. One of them becomes insolvent. That 
dissolves the partnership, or he presents bis 
petition for liquidation, gets his discharge, and 
they carry on just as before. The partnership 
was gone in point of law ; they never say a word 
about it and they carry on again. If anybody 
were to ask, "Are they partners?" the answer 
would be " Yes," on the terms that are contained 
in the deed which they made originally and never 
departed from. The existing contract of the 
partnership would be proved by the course of 
dealing between the partners. So in this case you 
will have to look at the course of dealing between 
the parties, whoever they were, to see whether 
there was a contract or not. There is a slight 
discrepancy between Mr. Tozer*s and Mr. Keogh's 
recollection of a conversation between them in 
March, 1895 ; but the letter of 6th March and the 
reply followed, and then the contract having in 
point of law, as I have said, come to an end, the 
respondent wrote that letter to Dr. Scholes. 
What happened after that? Every month 
requisitions for goods were sent to the respondent ; 
n answer to those requisitions he supplied goods 
to the three asylums ; and at the end of each 
month sent in vouchers charging for the goods at 
the prices mentioned in the original contract, the 
vouchers being made out to himself, with his own 
name signed at the foot of them as claimant. 
And in all the receipts for the money except one, 
which is dated May, 1896, he signs Denis Thos. 
Keogh, his own name. Then it appears that after 
he had been supplying the goods for some time 
there was a rise in the price of produce, and the 
respondent went to and had an interview with 
the Colonial Secretary on the 2nd December, 1895. 
He then stated that he could not continue to 
supply the goods at the contract prices. Whether 
there was a contract then in force or not, it is 
evident the respondent thought there was, and 
apparently the Colonial Secretary thought so too. 



Whether there was one or not is a question of 
fact for you. The suggestion on the other side 
is that there was no contract, but that the goods 
were merely supplied from month to month 
without a contract at aU. If there was not a 
contract, there is an end of the matter, and there 
is nothing left to consider. After the interview 
with the Colonial Secretary, the following reply 
was sent to the respondent: Beferring to your 
interview with the Colonial Secretary on the 2nd 
inst., I have the honour, by direction, to inform 
you that the Minister has decided to allow you a 
general increase of one-third in your contract 
prices for four months." 

Feez: That only refers to provisions. Your 
Honour will find that it does not refer to beer, 
for instance. 

The Elections Judge : Probably not ; but the 
language is general. I am referring to this on 
the question whether there was a contract in 
existence or not — whether the parties understood 
there was a contract or not. Dr. Scholes supposed 
there was a contract, and says they never got 
goods from anyone else if there was a contractor. 
That he naturally thought so is explained by the 
letter put in to-day, in which the respondent 
informs Dr. Scholes, *' I am prepared to carry out 
my contract." These are the facts as to whether 
there was a contract or not; there is the long 
course of dealing, in which goods were supplied 
as before ; the statement that he was going to 
carry out his contract; the interview with the 
Colonial Secretary ^bout it ; and the Colonial 
Secretary writing, giving him a general increase 
in his contract prices for four months. It is for 
you, gentlemen, to say whether, looking at the 
course of dealing between the parties, they acted 
on both sides on the assumption that a contract 
was in existence. If they did, it would be very 
hard for either of them, if a claim were made by 
one against the other, to say there was not a 
contract. Indeed, there is a written note or 
memorandum of a contract signed on behalf of 
the Government in that letter of the 6th Decem- 
ber. But the contract, if any, not being contained 
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in one dooument, it is a question of fact for you 
to say whether there was or was not a contract 
subsisting between the parties at the time of the 
election for the supply of goods to these asylums. 
If you think the old arrangement was revived, 
and the parties went on as before, on the footing 
of an actual existing contract for the supply of 
these goods, the next question you will have to 
consider is, Who were the parties to it ? The 
Government was one of the parties ; there is no 
doubt about that. Who was the other? The 
petitioner says Mr. Eeogh was the other party ; 
Mr. Eeogh says it was Mrs. Eeogh. Mr. Tozer, 
referring to the interview on the 2nd December, 
says the respondent did not mention anything 
about his wife ; Mr. Eeogh says that he did ; that 
he told him Mrs. Eeogh would not be able to 
supply the goods. That is a discrepancy, I con- 
fess, but I hardly think it is material. The 
question for you is, If there was a contract, who 
were the parties to it ? The documents bearing 
on the question I have already referred to. There 
is the letter written by the respondent to Dr. 
Scholes saying that he would be prepared to carry 
out his contract, and all the vouchers are made 
out to the Government as debtors to Denis Thomas 
Eeogh, and they ail bear the signature of Denis 
Thos. Eeogh as claimant. When asked why he 
did that, he said he knew Dr. Scholes would not 
have paid him if he did not, that he would not 
have certified for any goods supplied by anybody 
else. It is quite immaterial, from that point of 
view, whether the respondent was really the 
owner of the business or not. The question is : 
If there was a contract, was he one of the persons 
who made the contract ? Was he the person who 
could have enforced it, or against whom it could 
have been enforced ? If there was no contract it 
could not have been enforced. If there was, it 
involves something by which somebody is bound. 
If the respondent could have maintained an action 
against the Government on the contract, it is 
immaterial whether he was trustee for his wife or 
not, and it is quite immaterial where he got the 
goods from. A principal can take advantage of a 



contract made by his agent, but the person who 
makes a contract in his own name cannot get out 
of his liability by saying he was an agent for 
somebody else. A person who makes a contract 
in his own name is liable under it and can take 
advantage of it. A person who makes a contrast 
in his own name on behalf of somebody else is 
equally liable as if he made it on his own behalf, 
and is equally entitled to take advantage of it ; 
but his principal can also take advantage of it if 
he likes, subject to some qualifications which are 
not material. If the contract was made between 
the Government and the respondent, the respond- 
ent could take advantage of it, and was liable 
under it. It is said that the contract was made 
between the Government and Mrs. Eeogh, but 
there is nothing in writing earlier than May, 1896, 
to suggest that. The only thing in writing on 
the subject before that is a letter written in March, 
1895, asking that it might be so, and it was 
refused. Then there was the interview in 
December, 1896, in which Mr. Eeogh said he 
mentioned his wife as the party who was supplying 
the goods. That is beside the question, if he was 
the person with whom the contract was made, if 
there was one. On the 25th March, 1896, Mrs. 
Eeogh wrote to the CJolonial Secretary stating 
that she had been supplying the goods all along, 
and offering to continue to do so at the increased 
prices for the remainder of the contract term of 
two years. Does this indicate that the parties 
thought they were dealing from month to month 
without any binding obligation at all, or that there 
was a contract involving an obligation extending 
over two years ? Then another question arises : 
If there was a contract between the Government 
and Mrs. Eeogh, was the respondent directly or 
indirectly interested in it ? That means, in the 
words of the Court of Appeal in England on the 
last occasion of deciding an analogous point, that 
if the evidence leads to the inference that the 
business was in reality his and not his wife's, or 
partly his and partly hers, then he would have an 
interest in the business. If he was substantially 
benefiting from it, he would be enjoying the 
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benefit of the contract. Li support of that view 
attention was called to the fact that in December 
last the respondent advertised, inviting his friends 
to come and buy from hira, and that in January 
he applied for a wine and spirit merchant's 
license to carry on business on the premises on 
which he said his wife carried on business. That 
must have been done in a particular form. He 
would have to say : " I propose to carry on the 
business of a wine and spirit merchant on premises 
situated at so and so from the 1st January next." 
He must have made an application of that sort in 
December, so that apparently he was carrying on 
the business himself, or the business was partly 
his and partly his wife's. There is another sub- 
sidiary matter which, if you answer the two first 
questions in the affirmative, it may not be necessary 
for you to consider at all. That is with respect 
to some goods supplied in March last. The last 
goods supplied, according to the vouchers, were a 
lot of 38 cwt. of potatoes on 24th March, which 
appear to have been ordered on the 2nd of that 
month. The obligation on the respondent in that 
connection was to supply good potatoes, such as 
would satisfy the steward at the asylum, and that 
contract would not be performed until the steward 
had had an opportunity of seeing whether they 
were good or not. It would appear that they 
were accepted. If that was not a separate trans- 
action, of course it falls in with the rest. If it 
was, you have to consider whether there was a 
new transaction begun by ordering the potatoes 
on 2nd March. It was an order for potatoes sent 
to the respondent, and it was put in train for 



execution by him or on his behalf. It was sent to 
him in the ordinary course of business, and was 
executed. The order was given on 2nd March, 
and was not executed until the 24th; so that 
during the whole of that time there was a contract 
for suppl3dng that quantity of potatoes. The 
order was given to Denis Thos. Keogh, and he 
sent in a voucher for it and signed it as claimant 
for the money. If those potatoes ordered from 
the respondent were supplied by him or by someone 
on his behalf, there was a contract. Between 
those two periods, if the order was given and 
executed, the contract was in existence. Those 
are the facts, and it is for you now to consider the 
questions which I have already read. 

The Assessors retired, and on their return. 
The Elections Judge said : The assessors find, by 
a majority, that at the time of the election there 
was in existence a contract for the supply of 
provisions, &c., to the asylums, and that the 
parties to the contract were the Queensland 
Government and the respondent. If is therefore 
my duty to declare, in accordance with the deter- 
mination of the tribunal on the questions of fact, 
that the election is void ; and I declare that the 
election is void accordingly. 

EutUdge asked that costs be granted to the 
petitioner. 

The question of costs was referred to the 
assessors, who decided that costs should not be 
granted. 

Solicitor for petitioner : P, Hardgrave, 

Solicitor for respondent : J. G. McGregor, 
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]18th September, 1898. 
1 27th November, 1898. 

Rs bbbby's tbusts. 

The Trustee Act Amendment Act of 1892 (56 
Vic^ No, 18) s. 2 — Sanction to mortgage of trust 
estate — Indemnity for payments made by 
trustee out of her private estate — Liability 
secured upon tlie trust estate — " Necessary** costs. 

An intestate died leaving debts amounting to nearly £400, 
of which the greater part was secared by deposit of 
title deeds to land. His widow and administratrix, 
in order to pay these debts, gave a mortgage of land, 
her own property, for £382 at 9 per oent. This mort- 
gage falling due, the mortgagee pressed for payment, 
but offered to release the mortgage on receiving in its 
stead a mortgage for £200 on part of the trust estate, 
and a mortgage for the balance on the administratrix's 
estate, both mortgages to be for two years at 8 per 
cent., the payment of interest being deferred in each 
case till the end of the term. The administratrix being 
unable otherwise to release the mortgage given by her, 
and desiring to avoid a sale of the trust estate, applied 
for the sanction of the Court to the proposed mortgage 
of the trust estate. 

Held that, the liability of the trust estate to indemnify her 
for the debts paid by her out of her own estate being 
both chargeable on and enforceable against the trust 
estate, was a "liability secured upon the estate" 
within the meaning of s. 2 of The Trustees Act Amend- 
ment Act oj 1892. 

Held further, the Court being of opinion that the raising of 
the money would be highly beneficial to the trust 
estate, that it was ** necessary" to raise the money in 
the manner proposed. 

The oosts of a successful petition for the sanction of the 
Court to a mortgage of trust estate are expenses pro- 
perly incurred in the administration of the trust, and 
no order need be made in respect of them. 

Petition by Jane Berry administratrix of the 
lands of Bobert Hardy Berry deceased, for the 
sanction of the Court to a mortgage of part of 
the real estate of the deceased. 

lAikin for the petitioner. 

All the facts and circumstances appear fully in 
the judgment of the learned Chief Justice. 

Griffith C.J. : The petitioner, who is the 
widow and administratrix of the lands of B. H. 
Berry, asks the sanction of the Court to a 
mortgage of part of the trust estate under these 
circumstances: At the intestate's death he was 
indebted to the extent of over £400, of which the 
greater part was secured by deposit of title deeds 
of his land. He left children who are infants. 



The petitioner, in order to discharge the debts, 
raised a sum of £882 by mortgage of land, her 
own property, at 9 per cent. This mortgage is 
now overdue, the interest is in arrears, and the 
mortgagee is pressing for repayment, but he is 
willing to release his mortgage upon having, 
instead of it, a mortgage of part of the estate for 
£200, and a mortgage of the land of the 
administratrix for the balance, both mortgages to 
be for the term of two years, and the interest, at 
8 per cent., to be deferred till the end of that 
period. Under The Trustee Act Ametidment .-let of 
1892 the Court is empowered to sanction the 
raising, by mortgage of a trust estate, of any sum 
of money which in the opinion of the Court it 
may be necessary to raise, inter alia, for the pre- 
servation of the trust estate, or for the discharge 
of any debts or liabilities secured upon the estate. 
It is to be noted that in the case of an admin- 
istrator of land, who is by Tfie Trustee Act of 
1889, with which the Act of 1892 is to be read, 
expressly declared to be a trustee for the purposes 
of the Act, the object of the trust is ordinarily 
not the preservation of the trust estate in specie, 
but its sale. I think, nevertheless, that there 
may be cases in which it may be necessary, using 
the term in the sense of "highly expedient," for 
an administrator of land to raise money for the 
purpose of preventing or postponing the sale of 
the trust estate, if that is the only course which 
will enable the next-of-kin to derive any benefit 
from the estate, and I think such an object may 
properly be described as the preservation of the 
estate. It was urged at the bar that if the present 
mortgagee's debt is not immediately satisfied he 
may enforce payment of it from the administratrix 
personally, and will for that purpose be able to 
compel a sale of her share of the trust estate, as 
one of the next-of-kin, and that so the whole 
estate will be sold. But if this were the true con- 
struction, money might be raised to pay off any 
private debt of one of several beneficiaries in 
order to prevent a sale of his interest in the estate. 
I think that this construction is too large. It was 
also urged that the debt due to the administratrix 
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in respect of the debts which she had paid out of 
her own money is <' secured upon the estate" 
within the meaning of the Act. There is no 
doubt that she is entitled to be indemnified out of 
the trust estate against any debts that she has 
properly incurred in the execution of the trusts of 
the administration. And if the estate were sold 
she would be entitled to retain out of the proceeds 
the amount which she has paid out of her own 
pocket in discharge of the debts of the intestate. 
Her claim to an indemnity would constitute a first 
charge or lien on the proceeds. But I think that 
she is not bound to wait for this indemnity until 
the trust estate has been turned into money. I 
think that her right of indemnity gives her a right 
of charge or lien against the estate itself, and that 
she is entitled to ask the aid of the Court to 
enforce it (Re Pumfrey, 22 Ch, D. 266). And I 
think that a liability which is charged upon and 
enforceable against an estate may properly be con- 
sidered as a liability '< secured upon an estate " 
within the meaning of the Act. Moreover, this 
right might be enforced by her creditors, in which 
event the trust estate would be sold, and probably 
at a loss. The raising of the money will there- 
fore tend to the preservation of the estate for the 
next-of-kin. The Act was, in my opinion, in- 
tended to preserve estates for the benefit of the 
beneficiaries, and should receive such a liberal or 
benignant construction, within the words of the 
Act, as will best give effect to that intention. I 
think, therefore, that I have power to sanction the 
proposed mortgage. The trust estate is at present 
much depreciated in value in consequence of the 
destruction of the IndooroopiUy Bridge, but there 
is reason to believe that the value will be largely 
increased when the bridge is rebuilt. I am of 
opinion that the raising of the money as proposed 
would be highly beneficial to the estate, and that 
under the circumstances it is necessary to raise it. 
I therefore sanction the proposed mortgage of part 
of the estate for JS200. I think that the petitioner 
is entitled without any special order to receive out 
of the estate her costs of the petition as a neces- 
sary step in the administration. I do not think a 



special order is necessary for the purpose of giving 
them to her. 

Solicitor for applicant : E. Winter, 



BRISBANE CRmiNAI. SITTINGS. 
GooPBB J. 6th May, 1896. 

BEOINA V, OHAMBEBS AND ANOTHEB. 

Cnminal Law — Error in Information — Amend- 
mefit — Practke, 

An information charging a prisoner with oommittinx ui 
offence at a date which had not then arrived was 
aUowed to be amended, although the error was not 
discovered until after the Crown Prosecutor had opened 
the case for the Crown. 

After the amendment had been made, the trial was pro- 
ceeded with, and the prisoner was not rechaiiged nor 
was a fresh jury sworn on the amended information. 

Trial of Thomas Chambers and Jane Brooks, 
on a charge of procuring abortion. 

The information, which was presented on 5th 
May, 1896, charged the defendants with com- 
mitting the offence in November, 1896. The 
error was not discovered until the Grown 
Prosecutor was opening the case for the Crown, 
when the Judge (Cooper J.) directed his attention 
to the defect. 

Eutledge applied for leave to amend the in- 
formation by substituting 1895 for 1896, as the 
year in which the offence charged was com- 
mitted. 

Blair for prisoner Chambers, objected, on the 
ground that as no offence had been disclosed by 
the information, the case differed from the cases in 
which such amendments were allowed by the 
authorities, as in aU those cases an offence had 
been disclosed. 

CooPEB J. : I do not like to stop the trial at this 
stage, and I will allow the amendment to be made. 
I will, however, if Mr. Blair desires me to do so, 
reserve the point and state a case for the con- 
sideration of the Full Court. 

The trial was then proceeded with, the prisoners 
not being rearranged, nor the jury resworn. 

The prisoners were found not guilty. 

Solicitor for prisoner Chambers : H, B. LilU^. 

Solicitors for prisoner Brooks : Unmack d Fox. 
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BRISBANE CRIMINAL SiniNGS. 



Griffith G.J. 



Idth August, 1896. 



BSOINA V. FINLAT. 

Criminal law — Admission of evidence — Res 
inter alios. 

On the prosecution of a prisoner on a charge of forging the 
name of the payee of a post office money order, the 
letter of advice or authority written by the sending 
post office to the office at which the order was payable 
held to be admissible against the prisoner. 

Tbial of William John Finlay for forgery. 

The prisoner, who was undefended, was charged 
with having forged the name of William Finlay to a 
post office money order, which was intended to be 
sent to the said William Finlay. 

The practice of sending and paying money 
orders sufficiently appears in the judgment of the 
learned Chief Justice. 

During the case for the Crown 

RutUdge for the Crown, tendered the letter of 
advice or authority from the sending post office 
to the office at which the money order was payable. 

Rudedge: The letter is admissible. It is a 
necessary part of the money order, and without 
it the money order is unintelligible. More- 
over, the person who presented the money 
order had necessarily to give the name of the 
person mentioned in the letter of advice as sending 
the order, which was equivalent to his being shown 
the letter, and being asked to read it. 

Griffith C.J. : I think the document is admiss- 
ible. It might be objected that it is apparently 
res inter alios — that is to say, that the document 
is one with which the prisoner had nothing 
to do Assuming that a document is one of which 
the accused person knows nothing, it may still be 
admissible in evidence. There are some facts 
which can only be proved by a written document. 
As I understand the evidence, the course of practice 
between the Post Office here and other countries 
is that the Postmaster-General receives, as agent 
of the Post Office or Postmaster-General of the 
sending country, authority to pay the sum 
mentioned in the order to the particular person 
named in the letter of advice. The authority of 



the Postmaster-General in this case was therefore 
to pay the sum of lOs. to the person named in the 
letter of advice and to nobody else. I think it ia^ 
material to prove that that was so, and that fact 
can only be proved by the document. I think that 
it is admissible on that ground. I think it is 
admissible also, though I am not quite so sure 
about it, on the ground that it was referred to in 
the document put forward by the prisoner. By 
presenting the post office order and asking for 
money, the person who presented it virtually saad, 
*< I am the person mentioned in the document in 
your hand.'' That being so, I think the document 
to which the post office order referred and to 
which the person presenting it must be taken to 
have referred, is admissible in evidence. 



Chubb J. 12th August, 1896. 

Re ARSGOTT, Fix parte allen. 

Insolvency Act of 1874 (88 Vic. No. 6) ss. 87, 

88 — Actian for defamation by insolvent during 

his insolvency — Claim by tiiistee to damages 

recovered in action — Diminution by insolvent of 

assets for purpose of carrying on the action. 

An insolvent who had recovered daring his insolvency £50 

damages in an action for defamation commenced by 

him before his adjudication, was directed to pay to the 

trustee of his estate the amount by which he had 

before his adjudication, but after the act of insolvency, 

diminished the assets of his estate for the purpose of 

carrying on the action. 

Motion on behalf of Percy James Allen, the 
trustee of the estate of Alfred Arscott, insolvent, 
for an order directing Messrs. Roberts & Leu, of 
Townsville, solicitors, to pay the said Allen the 
sum of £QOy paid to them by the insolvent on 
12th March, 1896, or in the alternative to pay to 
him the whole or a part of certain moneys 
recovered by the said insolvent in an action for 
defamation, and which said moneys were in the 
hands of the said Koberts & Leu. 

All the facts and the arguments appear in the 
judgment of the learned Judge. 
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Macnaughton for the trustee. 

BameU for Boberts & Leu. 

Jameson for insolvent. 

Chubb J. : This is a motion founded on s. 87| 
Bubsec. 8, and s. 88 of Th£ Imolvency Act of 1874. 
The insolvent before he was adjudicated commenced 
an action for defamation. On the 9th March 
he committed the act of insolvency upon which 
he was subsequently adjudicated on the 20th 
March. On the 12th March he paid Boberts & 
Leu, his solicitors in the acUon, £80 on account 
of costs, chiefly counsel's fees, which they 
received without notice of the act of insolvency, 
and expended before the adjudication. The action 
was tried on the 19th March, and resulted in a 
verdict for £50 damages and costs, which the 
solicitors afterwards received on the insolvent's 
behalf. After deducting their costs of the action 
the solicitors hold a balance in favour of the 
insolvent of £69 12s., in respect of which they 
submit to any order the Court may make. For 
the trustee it is contended that the £80 is pro- 
perty belonging to the insolvent at the com- 
mencement of the insolvency (s. 87 subsec. 8.) 
Alternatively the Court is asked, under s. 88, in 
its discretion, to order the sum to be paid to the 
trustee as part of the '*sum recovered" in the 
action for defamation. On the first ground. 
Be Pollitt (1898 1 Q. B. 176, 466), has 
been cited, and the cases of Re Sinclair , (16 
Q.B.D. 616), Be Spackman (24 Q.B.D. 728), and 
Ex parU Edwards (18 Q.B.D. 747) have been 
referred to. None of these cases in my opinion 
covers this case. Re Sinclair decided that a 
solicitor could not be ordered to repay money 
received from a debtor in respect of costs for 
opposing bankruptcy proceedings, and the decision 
went on the ground of what was called a '< legal 
necessity " or a <* necessary," as it was considered 
only just that the debtor should defend himself. 
The case was treated as an exception. He 
Spachnan was held not to be an exception. 
There the solicitors were ordered to repay moneys 
which they claimed to retain in respect of services 
^ndered after the act of bankruptcy of which 



they had notice. Be Pollitt went on the sam^ 
ground. The material difference here is that the 
solicitors had not that knowledge, and expended 
the money in good faith and in the usual coarse 
before they did know. The cases referred to are 
authoijties to show that the order asked for 
cannot be made against the solicitors. Whether 
Re Sinclair was a correct decision may be open to 
question. The Judges (including Cave J., who 
decided it) say that it is not to be extended. 
The solicitors, therefore, having receiv^ the 
money in good faith and expended it in the 
ordinary course for the insolvent's benefit without 
notice of the act of insolvency, the transaction is 
protected under the Act, (s. 112 subsec. 8), and 
they cannot be now personally ordered to repay 
the amount to the trustee. The damages are un- 
doubtedly property acquired by the insolvent 
during the existence of the insolvency ; but then 
what is the position under s. 88 ? The section 
authorises an insolvent '< to continue in his own 
name and for his own benefit any action com- 
menced by him before adjudication, for any 
personal injury or wrong done to himself or to 
any of his family, but the whole or any part 
of the sum recovered in any such action before 
the close of the insolvency shall, if the Court so 
order, be paid over by the insolvent to the 
trustee." This section is one peculiar to Queens- 
land, and there have been, so far as I know, only 
two decisions upon it, viz.. Be Pritchard (4 Q.L.J. 
99), and Re Wilson (" Courier," 27th September, 
1886). In England there is no difficulty, because 
it has been decided that a personal action and its 
fruits do not pass to the trustee {Be Vyne 8 Ch.D. 
864.) In the case of Re PrUchard, Lilley C.J. 
refused, and I think rightly, to make any order. 
There the insolvent had recovered £261, damages 
for bodily injuries sustained from machinery of the 
defendant. He had no assets except the damages. 
In Be Tf ilson, Harding J., also refused to make 
any order. There the insolvent had recovered 
£1760 damages for slander. With the greatest 
respect for the opinion of the learned Judge who 
decided it, I do not consider that case as an 
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authority which I should follow. I disagree most 
emphatically with the construction put upon the 
section by his Honour, which amounts in effect 
to saying that it has no meaning. The Legis- 
lature makes laws for use not ornament. The 
section I admit is rather bald, but I see no 
difficulty in arriving at a common sense and 
roughly fair view of any particular case under it, 
just as a Judge for << good cause shown,*' deprives 
a successful party of his costs. Undoubtedly, 
when a man becomes insolvent his creditors ought 
to get all his assets. The English Courts have 
decided generally that personal actions and con- 
tracts involving the personal services of the 
insolvent do not pass to the creditors. The 
section does not contradict this view, but enacts 
that the Court can give the whole or part of the 
sum recovered in a personal action to the trustee. 
I concede in the majority of cases that it would 
not be unreasonable to refuse to take from the 
insolvent the sum recovered in a personal action, 
but always with this limitation that if it appears 
that the insolvent has expended his property 
otherwise divisible among his creditors for the 
purpose of carrying on the action, thereby 
diminishing the assets divisible amongst them, 
he should make that diminution good out of his 
verdict. I cannot see the justice of allowing him 
to keep the whole of the sum recovered if he has 
used part of his assets in recovering that sum. 
It appears that the £90 in question was borrowed 
by the insolvent from, three persons, viz., £15 
from Mrs. Irwin, £10 from the Boyal Bank, and 
£5 from A. Goldring (since repaid). For the £25 
the insolvent has returned Irwin and the Royal 
Bank in his statement of affairs as creditors hold- 
ing full security. He has, therefore, diminished 
his assets to the extent of £25. Irwin, in fact, 
is not a fully secured creditor. The alleged 
security consists of a mere verbal promise by the 
infx)lvent to pay her out of the verdict, but this 
makes no difference. The insolvent has put her 
on the list of creditors, and she is entitled to prove 
against his estate. I shall give effect, therefore, 
to the opinion I have expressed by ordering the 



insolvent to pay £25 to the trustee out of the 
sum recovered in the action. It will be under- 
stood that Messrs. Roberts & Leu, who hold the 
money, will pay the amount on his behalf. There 
will be no costs to any party. 

Solicitor for trustee : A, M, Beaumont, 
Solicitor for insolvent : G, C. Selwyn Smith. 
Solicitor for Roberts & Leu : Bamett. 



Chubb J. 81st August, 1896. 

He BBOOKE. 

Insolvency Act of 1874, s. 168 (2) — Certi- 
ficate of Discharge — Opposing Creditors, 

Where the trustee refuses to oppose an applioation for a 
certificate of discharge, or to allow creditors in his 
name at their own costs to oppose it, the Court will 
allow the creditors to appear in opposition thereto. 

Re Simonsen (4 Q.L.J. 22) discussed and distinguished. 

Application by E. R. Brooke, an insolvent, for 
a certificate of discharge. 

Insolvent had not passed his last examination. 
All the other material facts appeared in the 
judgment of the learned judge. 

Norris for the insolvent, applied for a certificate 
of discharge under s. 168 subsec. 2 of the Act. 

Bamett^ for two creditors, appeared to oppose 
the application. 

Norris : The creditors have no locus standi {Re 
Simonsen 4 Q.L.J. 22). 

Chubb J. : The reason given by Lilley C.J. for 
refusing to allow creditors to appear to oppose is 
that ^' the trustee represents the creditors." It 
may be said that if creditors are allowed to oppose, 
it would be difficult to refuse to allow creditors to 
appear to support the application. This might 
be extremely inconvenient. Besides, the statute 
provides (s. 167 subsec. 2) for the creditors, by 
resolution, giving effect to their wishes, and 
practically granting the certificate. The objection 
taken in Be Simonsen was got over by the trustee 
in Court consenting to represent the opposing 
creditors, and their counsel was heard as for the 
trustee. I do not think Lilley C.J. intended to 
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lay down an absolute rule for all cases. There is 
no rule without its exception, and it seems to me 
that in a case like the present, where the trustee 
not only refuses to oppose but will not permit 
creditors to oppose in his name at their costs, an 
exception may well be made. On an application 
under this subsection the Court has to be satisfied 
that the insolvency has arisen from circumstances 
for which the insolvent cannot justly be held 
responsible. Why, then, should not the Court 
avail itself of all the information properly offered ? 
I think it is a duty to do so. I shall, therefore, 
allow the creditors to appear. 

The application was then heard, when Bamett 
submitted that in the matters appearing in the 
affidavits it was desirable that the insolvent 
should pass his last examination before the 
application was considered. 

Chubb J. : The report o{ the trustee is dated 
the 28rd October, 1698, and was given to the in- 
solvent at the time, since when he has been car- 
rying it about in his pocket. It was only filed on 
9th June last. The duty of the trustee was to 
file the report, not to give it to the insolvent. I 
think the request of the creditors is under the 
circumstances reasonable, and the application will 
stand adjourned until the insolvent has passed his 
last examination. 

Application adjourned accordingly. 

Solicitor for the insolvent : C. S. Norris. 

Solicitors for the creditors: Eoberts, Leu, d 
BametU 



SEPTEMBER SiniNGS OF TIIE HJLL COURT. 
Griffith G.J., Coopeb akd Powsb JJ. 

BUTT r. MCDONALD. 

1st September, 1896. 
Contract — Implied Warranty oj title in contract 
for the sale of a chattel interest — New trial — Mis- 
cc7iduct of juror — Casual conversation between 
party and juror during hearing as ground of 
new trial. 



On a oontraot for the sale of property by which the vendor 
gives the purchaser to understand tiiat he is the owner 
of the property there is an implied warranty of the 
vendor's title to the property. 

A casual conversation between a juror and a party during 
the hearing of an action on matters entirely foreign to 
the action, held not to be a ground for a new trial. 

Motion to set aside a decision of Real J., after a 
trial with a jury at Charters Towers, directing 
judgment to be entered for the plaintiff for £80 
and costs in an action in which Joseph Daniel 
Butt sued John Sanfield M'Donald for damages for 
breach of contract, on the grounds inter alia — (1) 
that, on the findings of the jury, the defendant was 
entitled to judgment ; and (2) that the action of 
the plaintiff was premature, inasmuch as it was 
brought before the date fixed for the completion of 
the contract ; or, in the alternative, for a new trial 
on the ground of the misconduct of the plaintiff 
and one of the jurors in the action. 

All the material facts appear in the judgment of 
the learned Chief Justice. 

Lilley, for appellant : The subject matter of the 
contract was, in the opinion of both parties, the 
sale of a chattel, and although, as a matter of law, 
what was intended tq be transferred was realty, 
still the case must be considered as if the errone- 
ous assumption of the parties was correct. That 
being so, the plaintiff's case, being an action on a 
warranty of title, must fail, as, on the authorities, 
there is no implied warranty of title in an agree- 
ment for the sale of a chattel. Though under a 
verbal agreement for such a sale a warranty of 
title may be implied, yet when that verbal agree- 
ment is reduced into writing, the warranty must 
appear in the written document. Nor, (if it is 
necessary to contend that), is there an implied 
warranty of title in an agreement for the sale of 
realty. {Pickering v. Dowson, 4 Taunt 779 ; Allen 
V. Pink, 4 M. & W. 140 ; Bagueley v. Hawley, 
L.B. 2 C.P. 626 ; Morley v. Attenborough, 8 £x^ 
500 ; EicMiolz v. Bannister, 17 C.B. (N.S.) 708). 

The plaintiff would only be entitled to recover 
if there was an absolute failure of consideration, 
which there was not in this case. The plaintiff 
was fully seized of all the circumstaaces as to 
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plaintiff's possession, and he was fairly put upon 
inquiry. It was, so to speak, a sale with all faults. 

The misconduct of the plaintiff in speaking to a 
juror is sufficient ground, on the authority of 
Roberts v. Carter (9 N.S.W. L.R. 469) for a new 
trial. All communications between jurors and the 
parties should be in open court. New trials have 
been granted on the ground of misconduct of 
jurors. {Cooksetj v. Haynes, 27 L.J. (Ex.) 871 ; 
HtiffJie» V. Budd, 4 Jur. 150). 

Finally, defendant's agreement was executory, 
and he had, under that agreement, till 1st July to 
give plaintiff a title, and neither in the findings of 
the jury nor in the e\idence is there anything 
which could justify the plaintiff, under the 
authority of Hochster v. De La Tour (2 E. & B. 
668, 22 L.J. (Q.B.) 455) and the like cases, in 
bringing his action before that date. 

Byrnes, A.G, : The points raised for the appel- 
lant are three. First, that there is no implied 
warranty of title in a contract for the sale of a 
chattel interest ; second, the misconduct of the 
plaintiff in having a conversation with a juror ; and 
third, that the action is premature. Assuming that 
the subject matter of the action is to be considered as 
a chattel interest, (which the plaintiff does not 
admit), the whole of the authorities are considered in 
Benjamin on Sales (4th Ed., at pp. 622 et seg.), with 
the result of showing that the rule of caveat emptor, 
if it ever was a rule of universal application, has 
now become eaten up by the exceptions. The jule 
now is that a warranty of title will be implied in 
every contract for the sale of chattels, in which the 
vendor in any way holds himself out as the owner 
of the thing sold. 

On the question of the misconduct of the 
plaintiff and the juror, he cited the case of Morris 
v. Vivian (10 M. & W., 187). 

The last point was not raised in the court 
below, but even admitting, which plaintiff denies, 
that the terms of the agreement allowed the defen- 
dant till 1st July to give plaintiff a title, there was 
ample evidence to show that defendant had no 
hope of completing the contract, and to justify the 
plaintiff (following Hochster v. De La Tour, ubi 



sup.) in bringing his action without waiting till the 
date fixed for the completion of the contract. But 
it is quite clear that the sale was intended to be an 
immediate one, and that the date was fixed only as 
a limit within which plaintiff was to take away the 
property sold to him. 

Gmffith C.J. : This action was brought for 
damages for failing to perform a written contract 
made between the plaintiff and the defendant, by 
which the defendant agreed to sell to the plaintiff 
property described as <' a butcher's shop adjoining 
the Metropolitan Hotel." Part of the sum was to 
be paid in cash, and part in goods, until the whole 
price was paid. The term " butcher's shop" was, 
of course, ambiguous. It might mean a freehold 
known by the name of a butcher's shop, or it 
might mean a leasehold with a shop of that 
character upon it, or it might mean the structure of 
the shop as distinct from the land to which it was 
affixed. It appears that the butcher's shop in 
question was erected upon a freehold belonging to 
a man named Erickson, and that the shop was a 
fixture, and therefore formed part of the freehold. 
Erickson had let the land on which it stood, and 
by purchase the defendant had become entitled to 
the benefit of the lease. The plaintiff contends that 
the contract was a contract for the sale of the 
structure. The defendant contends that the con- 
tract was a contract for the sale of the lease with 
the right to use the structure during the term ; 
and that seems to have been substantially the 
question in controversy between them at the trial. 
The jury were asked what was the subject matter of 
the contract, and they found that it was the structure 
of the shop. From the answer at first given to a sub- 
sequent question it would appear that at one period 
of their deliberations they thought that the con- 
tract also included the leasehold, as defendant 
alleged it did ; and, looking at some of the words of 
the contract, I should be very much inclined to 
come to the conclusion that they were right in 
their first opinion, and that the parties understood 
that they were dealing with something more than 
the structure of the shop. After the money had 
been paid, Erickson, the landlord, absolutely 
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refused to allow the shop to be removed, as he had 
the right to do, and it seems to me that it was 
common ground at the trial that that refusal was 
absolute, and that the defendant could not obtain 
permission for the plaintiff to remove it. Now, 
the finding of the jury, as I have said, was that 
the term '' butcher's shop" in the contract meant 
merely the structure. It may be that that finding 
was not quite correct. But, the matter in contro- 
versy between the parties being, on the one hand, 
that the contract included the butcher's shop as a 
structure, with the right to remove it, and on the 
other, that the contract did not include the 
butcher's shop as a structure, I think that any 
error in that finding was immaterial ; and that the 
substantial finding of the jury was that the con- 
tract included the butcher's shop as a structure,with 
the right to remove it. It appears that the parties 
agreed that no further questions should be left to the 
jury, and it is too late to raise any new question now. 

An incidental point arose upon the concluding 
terms of the written contract, by which the 
plaintiff agreed '^to take the full responsibility of 
the shop on the 1st July, 1896." That tune had 
not arrived at the commencement of the action, 
and it is said that, in any case, assuming the 
defendant to be bound to do whatever was neces- 
sary to put plaintiff in possession of the shop, the 
plaintiff has brought his action too soon. To that 
contention there is this answer : It was common 
ground at the trial that it was a fixture, and that 
the landlord had absolutely refused to allow it to 
be removed. Under those circumstances, the 
question might have been put to the jury whether, 
on that fact being commimicated to the plaintiff, 
the parties acted on the assumption that it was 
impossible for the defendant to carry out the con- 
tract, and they might have found that the parties 
did so act. In that view, the plaintiff was entitled to 
treat the defendant's conduct as an absolute refusal 
to perform the contract, and the action was not 
brought too soon. 

The only question, therefore, is as to the 
relief to which the plaintiff is entitled under 
the contract, it having turned out that he did 



not get the structure for which he had bargained. 
Whether the structure is held to be the whole sub- 
ject matter of the contract, or only part of the sub- 
ject matter, does not make any difference. It was 
contended for the defendant that, on the findings 
of the jury, it should be taken that the subject 
matter of the contract was a specific chattel, and 
that on the sale of a specific chattel there is no 
warranty of title on the part of the vendor. Various 
authorities, or, to speak more exactly, various dicta, 
have been referred to, but I think it is sufficient to 
refer to the latest case cited — the case of EichJwlz v. 
Bannistei' (17 C.B. N.S. 708), in the Court of 
Common Pleas, in which Erie C.J. said (p. 721) : 
'< I consider it to be clear upon the antient 
authorities, that, if the vendor of a chattel by 
word or contract gives the purchaser to understand 
that he is the owner, that tacit representation 
forms part of the contract, and that, if he is not 
the owner, the contract is broken." And he 
further said (p. 728) : ''In almost all the 
transactions of sale in common life, the seller by 
the very act of selling holds out to the buyer th&t 
he is the owner of the article he offers for sale. 
The sale of a chattel is the strongest act of dominion 
that is incidental to ownership. A purchaser under 
ordinary circumstances would naturally be led to 
the conclusion, that, by offering an article for sale, 
the seller affirms that he has title to sell, and that 
the buyer may enjoy that for which he parts 
with his money." If we look at the written con- 
tract alone, I should say, assuming the subject 
matter of it to be a chattel, that, as a 
matter of construction, the person who sold, 
or affected to sell, the structure to the defen- 
dant, asserted that it was his, and that he had the 
right to sell it. It is said that it was a fixture, and 
that the defendant must be taken to have known 
that fact. But I think that that fact strengthens 
rather than weakens the plaintiff's position ; for, 
being freehold property, and the land not being 
defendant's, prima facie he had no right to sell it, 
and could not undertake to sell it. The act of 
attempting to sell it, therefore, involved an asser- 
tion of his right to do so. It is a general role 
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applicable to every contract that each party agrees, 
by implication, to do all such things as are neces- 
sary on his part to enable the other party to have 
the benefit of the contract. In the case of a con- 
tract of sale, that rule is applied by implying a 
promise or warranty that the purchaser shall 
have a title to the property. Such an implied 
warranty may be excluded by circumstances, but 
there are no circumstances in this case excluding 
it, and the extrinsic evidence tends to strengthen 
rather than weaken the implication. There is, in my 
opinion, on the face of the written contract, an im- 
plied promise or warranty that the defendant was 
owner of the butcher's shop considered as a structure 
independent of the land, and that the plaintiff 
(the purchaser) would have the right to remove it ; 
and that promise or warranty was broken. It 
foUows that the plaintiff was entitled to recover 
damages for the breach of it. The jury assessed 
them at £80, and I see no reason why the verdict 
should not stand. 

Another objection was that a juror during the 
trial spoke to the plaintiff. A New South Wales 
case was cited, in which a new trial was granted 
because a party had spoken to a juryman. The 
circumstances were, however, not exactly the 
same as in this case. Comparing that case in New 
South Wales with the one cited from 10 Meeson & 
Welsby, I think it would be difficult to lay down 
as a proposition of law that a verdict is vitiated 
because the successful party, during the course of 
the trial, has spoken to a juror, and unless we are 
prepared to lay down that absolute proposition — 
and I certainly am not — there is no ground 
for disturbing the verdict in this case, what- 
ever view may be taken in others. It appeared 
from the evidence of the plaintiff that the 
juryman was a stranger to him, and that the 
plaintiff merely pointed through a window to an 
adjoining court-house, and said, ** That is the 
man who is being charged with murder." I think 
that setting aside a verdict on that ground would 
be too absurd to contemplate. On all grounds, 
therefore, I think that the judgment should stand, 
and that the appeal should be dismissed with costs. 



Cooper J. : I concur. 

PowEB J. : I concur. 

Solicitor for appellant : Bernays d Otbortie, 

Solicitor for respondent : T. Bunton. 



SEPTEMBER SITTINGS OF THE FULL COURT. 

GbIFFITH G.J., COOPEB AND PoWEB, JJ. 

COKER V, BROWNE. 

4th September, 1896. 
Master and apprentice — Misconduct of appren- 
tice a^ justification of determination of appren- 
ticeship. 
In order to justify the determination of an apprenticeship 
by a master on the ground of misconduct of the 
apprentice, it must appear that the misconduct was 
such as to prevent the master from performing his 
covenant. An isolated act of disobedience has not 
necessarily that efiFect. 

Appeal from a decision of the Judge of the 
District Court at Bockhampton on a trial with a 
jury in the District Court at Bockhampton 
directing a nonsuit to be entered in an action in 
which James Martin Coker was plaintiff and 
Joseph Charles Browne defendant. 

Coker sued Browne for damages for breach of 
the covenants, in an indenture of apprenticeship 
to the trade of a printer. 

On the hearing of the action in the District 
Court, it appeared that the term of service was 
seven years, and that on a certain afternoon, when 
the plaintiff had served nearly six years, he had 
refused to obey orders to continue at work after 
half-past five in the afternoon, but that on the 
following day he returned to the office and 
expressed penitence for his disobedience. The 
master refused to permit him to remain in his 
service, and continued to refuse up till the time of 
action. No other act of disobedience was proved, 
but it was suggested on cross-examination that 
plaintiff was a troublesome apprentice. There was 
some evidence that there had been a failure on the 
part of the defendant to fulfil the covenant in the 
indenture of apprenticeship to instruct the plaintiff 
in the art of printing. 
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At the close of plaintiffs case, application was 
made on behalf of the defendant for a nonsuit 
on the ground that there was no case to go to the 
jury, as, on the plaintiff's evidence, he was guilty 
of disobedience to his master. The learned 
District Court Judge directed a nonsuit to be 
entered. The plaintiff appealed. 

Groom for the appellant: The nonsuit was 
clearly wrong. The contention in the District 
Court was that the defendant was on the plaintiff's 
case justified in determining the articles, and that 
the one admitted act of disobedience was sufficient 
justification of defendant's action. The cases of 
Winstons v. Linne (1 B. k C. 460) and Philps v. 
Clift (28 L.J. Ex. 158) are conclusive authorities 
that a single act of disobedience is not a sufficient 
ground for the determination by the master of 
articles of apprenticeship. 

Lilley for the plaintiff : The appeal should be 
dismissed. The appellant, by his disobedience, 
rendered it impossible that the respondent should 
keep him in his Office. That appeared from 
appellant's own evidence. 

Cooper J. : That is a very good argument to 
a jury, but should not the District Court Judge 
have left it to the jury ? 

Lilley : No ; it is a matter of law as to what is 
sufficient to justify a determination of articles of 
apprenticeship. {Mercer v. WlunU^ 5 Q.B. 447.) 
Further, this apprentice paid no premium and 
received a wage, and a distinction is to be drawn 
between apprentices who receive a wage and those 
who do not (Manley Smith, 4th Ed. 189). The old 
doctrine that misconduct of the apprentice did not 
determine the articles is changing, as appears from 
the case of Learoyd v. Brook (1891) 1 Q.B. 481), 
where a master was held to be justified, owing to 
the conduct of the apprentice, in putting an end to 
the service. 

OBiFriTH C.J. referred to MtdhoUand v. King 
(6 Q.L.J. 268). 

Lilley : On the facts as they appeared in the 

plaintiff's case, the District Court Judge was right 

*'^ deciding that the action of the respondent was 

'fied by appellant's conduct, and the question 



of justification being one of law, he was right in 
withdrawing it from the jury. He also cited 
Brown v. Banks (8 Giff. 190). 

The judgment of the court was delivered by 

Griffith C.J. : This was an action for breach 
of the covenants in a deed of apprenticeship. By 
that deed the plaintiff agreed to serve his master 
for seven years, and his master agreed to teach him 
the art of a printer. It is settled by law that in such 
a deed the covenants on each side are independent — 
that is to say, a breach of covenant by either 
party does not absolve the other from his obligation 
to perform his covenant. But if an apprentice by 
his own wilful acts prevents his master from 
teaching him, he cannot afterwards be heard to 
complain if that master does not teach him. Mere 
casual disobedience of orders on one day does 
not prevent a master from teaching him on 
another day. The learned District Court Judge 
seems to have treated the case on the footing of the 
law relating to masters and servants, but no 
authority has been cited to show that that law 
was applicable. The authorities are to the 
contrary. The Judge treated it on a wrong 
footing altogether. There is no doubt whatever 
to my mind that there was evidence of a breach 
of the defendant's covenant : whether the defend- 
ant would have been able to make a good 
defence is not the question. He might have been 
able to do so, but the plaintiff was nonsuited. The 
nonsuit was clearly wrong. The appeal must, 
therefore, be allowed, and there must be a new 
trial. The defendant must pay the costs of the 
appeal. The plaintiff's costs of the former trial 
will abide the event of the new trial. 

Solicitors for plaintiff : Chamben, Bruce d 
McNab. 

Solicitors for defendant : Reea R, Jones S Boland. 
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SEFTJUMBSR SITTINGS OP THE FULL COUBT. 

ObIFFITH G.J., GOOPEB AMD PoWBB JJ. 
Be FEBSKS. 

4th September, 1896. 

Legal profession — Suspension of barrister — 
A ttempt to deceive an officer of ifie court performing 
a judicial duty. 

On the taxation of the costs of an action, a legal praotitioner, 
after his attention had been sharply drawn by the 
Taxing Officer to the question of the exact meaning of 
an affidavit of increase, which had been prepared in the 
practitioner's office and sworn by practitioner's client 
in the action, indaced the Taxing Officer to read the 
affidavit in a sense in which to his knowledge it was 
untroe. 

The Court on the motion of the Law Association, 
suspended the practitioner from practice for six months, 
ordered him to pay the costs out of pocket and 
expenses of the proceedings for his suspension, and 
directed that the suspension should continue until 
such costs and expenses had been paid. 

Motion on behalf of the Queensland Law 
Association to make absolute an order nisi calling 
on Herman Fersk^, a barrister, practising as a 
solicitor, to show cause why he should not be 
struck off the Bolls of Barristers of the Supreme 
Court of Queensland. 

All the circumstances of the practitioner's 
misconduct appear in the judgment of the Court. 

On 4ih August an order was granted on the 
application of the Queensland Law Association, 
calling on Persk^ to answer the matters alleged 
in the affidavits filed by the Law Association 
on Ist September, on which date, after hearing 
counsel for Persk^ and for the Law Associa- 
tion, an order nisi was granted, calling on 
Persk^ to show cause why he should not be 
struck off the Boll of Barristers. 

Lukin {Ru4Udge with him), for Persk6. 

lAUey^ for the Association, informed the Court 
that since the inception of these proceedings he 
had had interviews with Persk^ on more than one 
occasion, and that it appeared to him that Persk6 
did not realise the gravity of his offence, but 
appeared to consider the matter a trivial one ; and 
that he thought it only fair to Persk6 to 
mention that fact ; and, further, that he believed 
that Ferski, who had never been an articled clerk. 



was not familiar with the practice on taxation of 
costs. 

Lukin: The practitioner has had little or no 
experience of the Taxing Master's office, and the 
action taken by him in the matter, occurring as it 
did in the heat of an argument with an opposing 
solicitor, was taken without a proper realisation of 
its true nature and effects. The fault was due to 
ignorance and inexperience, and not to a desire to 
deceive, and is sincerely deplored by the offender, 
who craves the clemency of the court. The deceit 
was not intended to be followed by any personal 
benefit to the offender, and the court will look 
more leniently on an offence which arises under 
these circumstances, than on those in which there 
has been a deliberate attempt to defraud. (He 
cited Harcourt v. Dickson 14 L.T. O.S. 810, Trent 
V. Hamson 2 D. & L. 941, Cross v. Durrell 29 
L.J. Ex. 478). 

Lilley : If the order of the Court is to be 
suspension only, it should provide for the payment 
of the Law Association's costs before allowing the 
practitioner to resume practice. That is the 
practice in Victoria. 

GsiFFrrH C.J. : The practitioner in this case is 
charged in effect with deliberately deceiving the 
Taxing Officer of the Court by making use of false 
evidence. There are two charges. He acted as 
solicitor for the plaintiff in an action in this Court, 
in which the plaintiff recovered a verdict against 
the defendant with costs. When the costs came 
to be taxed, an affidavit of increase was made by 
the plaintiff in the ordinary form, stating that he 
had paid certain witnesses the amounts set out in 
a schedule. One of those witnesses was a man 
named Colville, to whom a sum of £4 10s. was 
said to have been paid. When the taxation was 
going on, Persk^ was present, and referred to the 
affidavit, by which it appeared that £4 10s. had 
been paid to Colville. Objection was taken by the 
defendant's solicitor that the witnesses' expenses 
claimed had not been paid. The Taxing Officer 
then asked what he meant by " not paid," and the 
defendant's solicitor replied '' not properly paid in 
cash." Mr. Persk^ then referred to the affidavi 
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and pointed out that there was no evidence to 
contradict the affidavit. That is to say, he relied 
upon a sworn statement that those sums had been 
paid. It appears that of this sum of £4 
10s. only ten shillings had been paid at all, and 
that the plaintiff had himself told Persk6 so. The 
affidavit was sworn on the 18th, and this objection 
was taken on the 19th. Mr. Persk^'s answer to 
this charge is that the plaintiff told him that this 
amount was wrong ; that he (Persk^) said he 
would have the affidavit corrected before it was 
sworn, and that he omitted to do so. The amount 
was afterwards disallowed, not on the ground that 
it had not been paid, but because it was not 
chargeable against the defendant in any case. 
The charge against him in effect is that, 
objection being taken that the amount of £4 10s. 
had not been paid to GolviUe, he said, <' There is 
the affidavit,'' having been previously told by the 
deponent that the affidavit was not true. It is 
said that he forgot to give instructions to correct 
the affidavit, and it is further urged that if his 
attention had been called to the amount instead of 
the question of its being paid in cash, he might 
have remembered that the amount had not been 
paid, or only a small part of it. That is his 
explanation. It may be that if the cilee stood there, 
I should be disposed to say that his conduct might be 
accounted for by forgetfulness. But it does not. 
There were other items included in the schedule 
alleged to have been paid by the plaintiff — 
£18 18s., £12 12s., and £4 10s. As to these, it 
is admitted that the amounts had not been paid 
in cash. When the objection was taken that they 
were not paid in cash, defendant's solicitor asked 
for an adjournment to bring evidence to show that 
that was so. The Taxing Officer then called Mr. 
Persk^'s attention to the rule of the Court, that 
payment of witnesses' expenses must be made in 
cash before taxation, and he referred to an authority 
on the subject. Mr. Persk6 then, having had his 
attention called to the rule of law, or rule of practice, 
referred the Taxing Officer to his client's affidavit, 
and insisted upon the amounts being allowed. The 
'axation proceeded, and a considerable amount of 



them was allowed. That is to say, he insisted 
upon using that affidavit after his attention was 
called to the fact that it was necessary to prove 
that the amounts claimed had been paid in cash. 
That in effect comes to this — ^the Taxing Officer said 
" I shall not allow these items unless your client 
has sworn that they were paid in cash." Mr. 
Persk6 said : " There is the affidavit. It says that 
they have been paid." What was that but saying 
that the affidavit meant they had been paid in 
cash ? It could not have any other interpretation. 
He knew the Taxing Officer would only act upon 
it in that sense, and he knew that in that sense it 
was untrue. In the course of the argument, I read 
the following passage &om a judgment of Lord 
Herschell, which is not imlike a proposition 
laid down by myself not long ago : ^'Aman who uses 
language which will convey to persons reading or 
hearing it a particular idea which is false, and 
who knows and intends this to be the case, is 
surely not to be absolved from a charge of false- 
hood because in another sense, which will not be 
conveyed and is not intended to be conveyed, it is 
true." (Reddaway v. Banham (1896) A.C. 199 at 
p. 218.) Now, Mr. Persk^made use of an affidavit 
containing language which he knew would convey 
to Mr. Baines, the Taxing Officer, the idea that 
these sums of money had been paid in cash, and 
he intended him to accept it in that sense, and he 
knew that in that sense it was not true, although 
it might have been true in the sense that the 
money had been paid by I.O.U.'s. It is a very 
serious thing for an officer of the court to make 
use of evidence which he knows is misleading a 
judicial officer. The explanation he gives is that, 
in spite of the Taxing Officer telling him what the 
rule of the court was, he, owing to his inexperience, 
honestly believed that it did not make any 
difference. He admits that he was told — that his 
attention was called to the rule. He knew the 
Taxing Officer was being deceived, but he did not 
think it made any difference. It is conceivable 
that that was so. A man may be so stupid as not 
to be able to see any material difference between 
truth and falsehood, but it is a serious proposition 
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to submit to the Court. It amounts to something 
almost equivalent to moral insanity— that he really 
did not know the difference between putting 
forward a true affidavit and putting forward a false 
one. He says he was very sorry, and the court is 
afiked to believe that he was very stupid. Well, if 
I did not think he was rather stupid, I should 
certainly have thought this was a case requiring 
very severe punishment. I do not think that it is 
a case which ought to allow to pass without 
punishment, and the most lenient punishment I 
think we are justified in imposing — and I think it 
is a very lenient punishment — is to order that Mr. 
Persk^ be suspended from practice for six months, 
and that he be further ordered to pay the Law 
Asssociation's costs and expenses out of pocket, 
and be further suspended until they are paid. 
Cooper akd Power JJ. concurred. 
Solicitors for Persk^ : l/orm d FletcheK, 
Solicitor for Law Association : W, H. Osborne, 



8IPTE3CBKR SiniNGS OF THE FUIX COURT. 
Gbiffith C.J., Cooper and Beal JJ. 

M^NTJTT t;. WmOEE DIVISIONAL BOARD. 

7th September, 1896. 

Valuation and Eating Act 1890 (64 Vic., No. 

24), 88. 18, 47, 48 — Occupier — Illegal distress 

— Necessity of notice of valuation to owner and 

occupier — Double damages for illegal di8tres8 — 

Distress, Replevin and Ejectment Act of 1867 

f 81 Vic., No. 16;, 88. 62, 66. 

A person who is in possession of the land under such 

clrenmstances that he is not interfered with by any 

other person in the use which he makes of it is the 

"occupier "of the land within the meaning of The 

Valuation and Rating Act of 1890. 

A liquidating debtor who remained with the consent of his 

trustee upon land which was part of the debtor's estate, 

and there carried on a dairying business in which the 

trustee did not interfere, held to be the " occupier" of 

the land. 

The burden of proof of the giving of notices under The 

Valuation and Bating Act of 1890 is on the party 

alleging the fact. 

Before a distraint can be made for rates upon goods found 

on occupied rateable land, notice of the valuation must 

be given both to the owner and the occupier of the land. 



Qtutre whether (after notice of the valuation has been 
given to both ovmer and occupier), in the event of the 
0¥mer becoming liable and failing to pay rates within 
the prescribed time, goods upon the land can be 
destrained without a demand made upon the occupier 
for payment of the rates. 

Section 67 of The Diatrets, Replevin and Ejectment Act of 
1867 does not authorise the awarding of double damages 
for a distress for rates when no rates are due. 

An administrator cannot recover as damages for a trespass 
done to the goods of the intestate in his lifetime a 
greater sum than that by which the estate has in fact 
been diminished. 

It being uncertain whether the damages assessed by a 
District Court Judge on this basis would or would not 
exceed an amount paid into court, a new trial was 
ordered. 

Appeal from a judgment of the Judge of the 
District Court at Gympie on a trial before him 
without a jury, directing a verdict for £56 8s. 
with costs to be entered for the plaintiff in an 
action in which William M'Nutt, as executor of 
the will of Zachariah Skyring deceased, and 
administrator of the estate of Amelia Skyring, 
deceased, sued the Widgee Divisional Board for 
damages for illegal and excessive distress. 

The defendants paid £29 lis. into Court 
without admitting the plaintiff's cause of action. 

All the facts appear fully in the judgment of 
the learned Chief Justice. 

The action was originally brought in the Supreme 
Court for £800 damages, but the defendant having 
threatened to apply under s. 129 of Tlie District 
Court Act of 1891 for an order remitting the action 
to the District Court, and having filed an affidavit 
in support of that application, a consent order 
remitting the action to the District Court was 
signed by the Registrar of the Supreme Court. 

On the appeal being called on for hearing, 

Gbiffith C.J. referred to Burgess v. Mm-Um 
(1896 A.C. 186) and expressed a doubt whether an 
appeal would lie from the District Court in an action 
remitted by consent, but on the facts above stated 
being mentioned, and it appearing that the action 
was one in which, under certain circumstances, 
an order remitting it to the District Court might 
have been made under s. 129 of the District Court 
Act, the Court was of opinion that those circum- 
stances must be presumed to have existed, and 
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that they therefore had jurisdiction to hear the 
appeal. 

Byrnes y A,G., and Macdonnell, for appellants. 
Lilley and Lukin for respondents. 
Byities : The learned District Court Judge who 
tried the action was wrong in deciding that the 
distress complained of by plaintiff was illegal 
and on that ground the appellants ask that 
judgment should be entered for them. Even if 
that decision were correct, the judge failed to apply 
the proper rules in assessing the damages, and the 
appellants claim a new trial on that ground. 

On the first point the case for the respondent 
was that Skyring, the occupier of the land, 
had not received notice of valuation, as 
required by the Valuation and Bating Act as a 
condition precedent to a lawful distress. Zachariah 
Skyring was, however, a liquidating debtor, and 
his occupation of the land being a mere occupation 
at the will of the trustee, was not such as to make 
him the '^ occupier " within the meaning of the 
Act. The ** occupier " of the land was Jones, the 
trustee, and it is admitted that he had notice of 
the valuation. 

Beal J. referred to Grenan v. Hutchison (6 
Q.L.J. 29). 

Bym£s : The occupier must be a person who 
has a beneficial interest in the land apart from 
the interest of the owner. 

On the question of damages, it is apparent that 
the judge in assessing the damages gave the 
plaintiff double damages, for without so doing 
he could not have made up the amoimt of the 
verdict. 

Lilley : The distress was illegal and the damages 
were properly assessed. On the first point 
Skyring was the "occupier" of the land within 
the meaning of the Act, and whether the Act 
expressly provides for service on him of notice of 
demand for rates or no, he is at common law 
entitled to notice of the demand for rates before 
the levying of the distress (Broom's Maxims p. 108, 
Painter v. Liverpool Oil Gas Co. 8 Ad. & E. 483). 
On the authorities Skyring was the occupier of 
" e property, he was in the "actual occupation" 



of the land required by s. 4 of the Act, for he was 
the person de facto in physical occupation ( Murray 
Y.Thomily 16 L.J. (C.P.) 166, Webster v. Overseers 
of AsJUon-under-Lyfie L.B. 8 (C.P.) 281, Lmng v. 
HerbeH 1 W. & W. (L.) 166, R. v. ScarleU 11 
V.L.B. 299, Mayor of South Mdboume v. Taylor 
12 A.L.T. 185). The trustee of a property in 
liquidation is not the occupier of the property 
{Goodman v. Mayor of Melbourne 1 W. & W. (L.) 
4), and the object of TheValuatifm ami Rating Act 
of 1890, in providing that notice must be given to 
the occupier, was to relieve Divisional Boards from 
the necessity of scouring the country to discover 
persons who had constructive occupation of 
property, when there were persons in actual 
occupation. The plaintiff does not admit that 
the learned District Court Judge assessed the 
damages on a wrong principle, but even if he did 
the plaintiff was entitled to more than the amount 
paid into court by the appellant. The Court has 
power to reduce the damages (Belt v. Lawes 
12 Q.B.D. 866, Gatty v. Farqultarson 9 T.L.B. 
593), and they will follow that course rather than 
direct a new trial where the costs have already 
been so heavy, and the subject matter of the 
action is so small. 

The judgment of the Court was delivered by 
Griffith C.J. : This is an appeal from the 
decision of the Judge of the District Court 
at Gympie, on the trial of an action remitted 
to the District Court from this court. The 
action was for damages for the wrongful seizure 
under a distress for rates of the property of Mrs. 
Amelia Skyring, now deceased, of whose estate 
the plain tiff is the administrator. Mrs. Skyring lived 
with her husband on a farm near Gympie, on 
which her cattle were depastured, and where she had 
other property. That land and other land, which 
had formerly belonged to Skyring, was in the 
defendants* Division, and rates had been made on 
it for the year 1898. In 1892 Skyring filed a 
petition for the liquidation of his affairs, and 
during the whole of 1898 he was a liquidating 
debtor, the trustee of his estate being Jones. Not- 
withstanding the liquidationi he continued in 
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occupation of the land in the same manner as 
before. Jones did not interfere with him. His 
wife had her cattle there and they both lived 
there. Plaintiff, in his statement of daim, alleged 
that the rates were not due by reason of the 
requisite notices not having been given to the 
occupier, and he claimed double damages. The 
Valuation and Rating Act of 1890 (s. 18) requires 
that notice of every valuation made, and the 
amount of it, shall be given in each year, before 
any rate is levied by the local authority, to the 
owner and occupier of the land, and either of them 
con appeal from the valuation. The first question 
argued was whether, under the circumstances 
which I have stated, Skyring was the occupier of 
the land. The definition of occupier, in s. 4 of tiie 
Act, is the person in <' actual occupation " of the 
land. It is not necessary to give an exhaustive 
definition of an occupier, but I certainly think that 
if a man is in possession of the land under such 
circumstances that no other person interferes 
with him in the use which he makes of it, he 
is in occupation of it. And that was the case 
with respect to Skyring. He was living on the 
land, his wife's cattle depastured on it, and the 
trustee did not, nor did anyone else, interfere with 
him in the manner in which he chose to use the 
land. He was therefore the occupier. 

The next question is whether notice of the 
valuation and rates was given to him. The onus of 
proving that that notice had been given was clearly 
on the defendants, in accordance with the ordinary 
rule that the burden of proof is on the party 
affirming, and not on the party denying. No 
evidence was given on the part of the defenduits 
to show that notice had been given, while on the 
part of the plaintiff there was evidence from which 
the District Court Judge might, even if the burden 
of proof had been on the plaintiff, have reasonably 
found that it had not been given. It was clearly 
not shown that notice had been given. It therefore 
appeared that the rates had been made and enforced 
without notice of either the valuation or rates 
being given to the occupier. The next question is. 
What was the consequence of that omission? 



8. 47 of the Valuation and Bating Act provides 
that the rates shall be payable, in the first instance, 
by the occupier, but the occupier is entitied to 
recover them from the owner in the absence of 
any special agreement to the contrary. And s. 48 
provides that if any person liable to pay any rates 
under the provisions of the Act fails to pay 
them for the space of thirty days after notice 
given to him to pay the same, the chairman may 
issue his warrant for levying the amount, with 
costs, by distress and sale of the goods and chattels 
found on the premises in respect of which the 
rates are due. That is to say, if the 
conditions prescribed in the section exist, any 
property of the occupant which is found on the 
premises, and any property of any other person 
which is found there, may be taken and 
sold in satisfaction of the rates. Then, what 
is the effect of notice not being given to 
the occupier requiring him to pay the rates? 
It is unnecessary, I think, in this case, to 
consider whether the owner would have a defence 
to an action for rates by proving that notice of 
valuation had not been given to the occupier. 
That is, perhaps, a question upon which much 
might be said on both sides. But it is a 
different question, involving different considera- 
tions. The question now for us to consider 
is whether, no notices having been given to the 
occupier, he, and the persons who entrusted 
their goods to his possession, can be summarily 
deprived of their goods by distress. I confess I 
see no reason why the ordinary rules of fair play, 
which would require notice to be given of an 
unknown liability before enforcing it, should be 
departed from, or why the debtor's goods should 
be summarily taken in execution, without any 
notice to him that he owes the money. Nor do I 
see why we should give any other construction to 
this statute. It is said, however, that the words, 
*'If any person liable to pay rates under the 
provisions of this Act fails to pay," <&c., cover 
this case, because the owner was liable to pay 
them, and did not pay them in thirty days. B- 
however that may be, I do not think that 
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smninary power of levying under this section can 
be put in force against the occupier, or against any 
stranger who has entrusted him with the possession 
of his goods, unless the conditions imposed by the 
18th section have been complied with — that is, 
unless notice of the valuation has been given to 
the occupier as well as to the owner. Whether it 
can be put in force without a demand upon the 
occupier for payment of the rates, it is not 
necessary to decide ; and, as far as I know, the 
universal practice of local authorities, both before 
and since the passing of this Act, has been to give 
such notice. The question whether the owner 
would be relieved of liability by an omission to 
give notice to the occupier, is extremely unlikely 
to arise. It appears, therefore, that this distress 
was unlawful, and the defendants were mere 
trespassers. They were, indeed, trespassers on 
another ground. Under s. 48 the only goods 
which could be lawfully seized were the goods on 
the premises in respect of which the rates were 
due. Now, the only rates due in respect of the 
premises on which the goods were found appear 
to be the sum of £2 9s., which had been tendered 
to the defendants before the distress was made, so 
that, from that point of view also, the distress was 
unlawful. The case, therefore, resolves itself 
simply into a question of damages, and that 
question arises under these circumstances : 
The goods belonged to Mrs. Amelia Skyring, 
now deceased. Some of the goods sold were 
bought for £24 14s. by Miss O'Brien, who seems 
to have been an adopted child of the owner, Mrs. 
Skyring. A man named M'Oulpen bought other 
goods at the price of £8 10s. The goods bought 
by Miss O'Brien for £24 148. were afterwards 
repurchased by the plaintiff, apparently as admin- 
istrator of Mrs. Skyring, for the sum of £25 14s. 
It seems, therefore, that the estate of Mrs. Skyring 
was diminished to the extent of £25 14s. and no 
more in respect of these goods. It was also 
diminished to the extent of the value of the goods 
sold to M'Culpen, which might have been worth 
£8 lOs. or more. There was evidence that they 
were worth a larger sum, one estimate going 



as high as £20. It is clear that an administrator 
can only recover damages for a wrongful act to 
the extent by which the estate of the intestate has 
been diminished by that act. In respect, there- 
fore, of the goods bought by Miss O'Brien, the 
largest amount that could be recovered was £25 
14s. In respect of the others he was entitled 
to recover their actual value not exceeding 
£20. The plaintiff, in his statement of claim, 
claimed double the value of the goods, relying upon 
the provisions of the 66th section of the Distress, 
Replevin and Ejectment Act, which it is contended 
incorporates s. 62 of the Act, xmier which a land- 
lord levying for rent when no rent is due is liable 
to pay double the value of the goods seized. On 
considering s. 66 of the Act, however, it appears 
that it does not include a case of distress where no 
taxes are due. What the section says is that the 
provisions of the Act relating to distress for rent 
shall apply to distress for land tax and other taxes 
of a like nature in certain cases only, one of which is 
where the amount demanded and due does not exceed 
£20. The Legislature evidently had in mind a case 
where something was due, but the amount was 
small, in which the provisions made by that Act 
for the protection of persons whose goods were 
levied upon for the recovery of small sums ought 
to be applicable. And on referring to the history 
of s. 66 it is plain that it was originally framed 
to bear that meaning, and, although it might be 
contended that in its present collocation in the Act 
it is capable of a different meaning, the natural con- 
struction appears to be the one which is historically 
the true one. Double damages cannot therefore 
be recovered. But at the trial the case made by 
the plaintiff's counsel undoubtedly was that the 
plaintiff was entitled to recover double damages. 
Now, if the double damages had been calculated 
on the basis which I have mentioned — ^£25 14s. 
as the value of the goods bought by Miss O'Brien 
and £8 10s. as the value of the goods bought 
by the other person — making £29 4s. in all, 
and that sum doubled would come to £58 8s. 
As a matter of fact the learned judge gave 
a verdict for £57 8s. When asked if he was 
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giving double damages he said he deolined to say 
whether he was or not. It is suggested that 
it is manifest that he really gave double 
damages. There is no doubt that he was asked 
to do so. PlaintifTs claim was for double damages, 
and that claim appears to have been persisted in 
up to the end of the case. And it is said that the 
way in which the judge arrived at the amount 
was manifest. It was said he must have taken 
the £25 14s., the sum for which goods were sold 
to Miss O'Brien, and the £8 10s., the amount of 
the goods sold to the other person, and doubled 
the total and then added £1, the amount which 
the administrator paid to Miss O'Brien in addition 
to the amount she had paid. Of course if that 
was so, the verdict was wrong. It was arrived at 
on a wrong basis, and if it were clear that the 
jndge found as a fact that the value of the goods 
seized amounted to only £29 4s., including the 
extra pound given to Miss O'Brien, that would be 
the total amount which the estate would have 
lost, and that would be the maximum amount of 
damages that the plaintiff could recover as admin- 
istrator. That was less than the amount paid 
into court. If that were clear, there should be a 
verdict for the defendants. But the learned judge 
declined to say whether he was giving double 
damages or not, and it is conceivable that he was 
not. It is, at most, uncertain whether the learned 
judge did not award double damages. Probably 
the appellants may go so high as to say that it 
is probable that he did. On the other hand the 
respondents say it is not certain that the learned 
judge did give double damages. This court ought 
not to give a judgment founded upon mere con- 
jecture. I do not think we can* act on the 
assumption that the judge has given a verdict for 
double damages, although we may think that he 
inclined to take that view. If he went on the 
basis of double damages, the judgment was wrong. 
But in any view the damages were excessive, the 
limit being the loss that the estate sustained. 
We have not the materials before us to enable us 
to correct the damages, and there is no alter- 
native but to send the case back for a new trial. 



The costs of the first trial will be in the discretion 
of the judge. As to the costs of the appeal, the 
ordinary rule, seldom departed &om, is that they 
shall be paid by the unsuccessful party, and I 
think that rule must be followed. The taxation 
of the costs of the appeal will be deferred until 
after the next sitting of the District Court at 
Gympie. 

Solicitors for appellants: Chambers^ Bruce d 
McNab, agents for F. I. Power, Gympie. 

Solicitors for respondent: Tozer, ConweU d 
Tozer. 



AUGUST AND SEPTEMBER FULL COUBTS. 
Griffith C.J., C!oopeb and Beal J J. 

M'INNSS V, BOLLBB. 

6th August and 8th September, 1896. 
WUl — Intervretation — Charge of legacies upon 
specific legacy or upon residuary estate. 

Testratriz by her will directed payment of her debti, gave 
certain specific legacies to individuals, and then gave a 
legacy to B. in these words : "I bequeath to B., after 
all legacies hereinbefore and hereafter mentioned have 
been duly paid, all balances standing to my credit in 
the Bank of New South Wales and the Australian 
Joint Stock Bank, Limited, Bowen respectively, together 
with all cash in my possession at the time of my 
decease." She then gave further legacies to charities, 
and gave the residue of her real and personal estate to M. 

At the time of her death the testator had, in addition to 
real and other personal estate, the sum of £2500 to her 
credit as a fixed deposit in the Bank of New Sooth 
Wales at Bowen, and £82 on current account in the 
Australasian Joint Stock Bank, Limited, at Bowen. 
She had also an inscribed stock certificate, inscribed at 
Brisbane for £3500, which represented a fixed deposit 
which had been standing to her credit in the Australian 
Joint Stock Bank at Bowen at the time of the 
reconstruction of that bank into the Australian Joint 
Stock Bank, Limited. At the date of the execution of 
the will, the testator was possessed of the certificate of 
inscribed stock, and the balance to her current account 
was about £600. 

Held that the words " after all legacies hereinbefore and 
hereafter mentioned have been duly paid,** did not 
import a charge of those legacies upon the legacy 
specifically bequeathed to B., except so far as the 
testatrix's personal estate not specifically bequeathed 
might be insufficient to pay them. 

Held aUo (following Webber v. Stanley 16 C.B. (N.S.) 69, 
and Re Seal (1894) 1 Gh. 816), that as the £32 standing 
to the testator's credit in tiie Australian Joint Stock 
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Bank, Ltd., at the time of her death answered the 

whole of the description in the legacy to the plaintiff, 

the legacy included that amount only and not the 

inscribed stock deposit certificate. 

Special case stated for the opinion of the Court 

in an action by Flora M^Innes, a legatee under 

the will of Elizabeth Bell, deceased, against 

Donald Miller and Harry Ward Davis, as executors 

of the deceased. Miller was residuary . legatee 

under the will. 

The plaintiff was the legatee the terms of 
whose legacy appear in the headnote. 

On the facts as they appear in the judgment of 
the Court, the case raised the following questions : 

1. Are the pecuniary legacies and every part 
thereof bequeathed by the will of the testatrix 
payable out of the general personal estate of the 
testatrix, and is the personal estate specifically 
bequeathed to the plaintiff exonerated from pay- 
ment thereof and every part thereof ? 

2. Are the pecuniary legacies or any part 
thereof bequeathed by the will of the testatrix 
payable out of the personal estate specifically 
bequeathed to the plaintiff ? 

8. Does the property specifically bequeathed to 
the plaintiff include the said inscribed deposit 
stock certificate and the moneys payable there- 
under? 

4. Is the plaintiff the legatee of the said 
inscribed deposit stock certificate and the moneys 
payable thereunder ? 

5. Does the inscribed deposit stock certificate 
and do the moneys payable thereunder pass to the 
defendant Miller under the said devise to him of 
all the residue and remainder of the real and 
personal property of the testatrix ? 

Byrnes^ A.G., and Lilley, for plaintiff. 

Mansfield f Feez and Connolly^ for defendant. 

Byrnes, A.G. : Plaintiff contends (1) that she 
is entitled by the terms of her legacy to receive 
the inscribed stock deposit certificate for igd,500 
in the Australian Joint Stock Bank, Ltd., and 
(2) that the other legacies under the will are 
primarily payable out of the personal estate of 
the testatrix not specifically bequeathed. It is 
clear that the intention of the testatrix was 



that the plaintiff should receive the sum in 
question, and the inaccurate description of it was 
under all the circumstances very natural. The 
term " balances " should not, by analogy with 
the interpretation placed on the word " money" 
in the case of Be Caihffan (25 Ch.D. 164), receive 
any technical meaning, and is quite wide enough 
to include the inscribed stock deposit certificate. 
(He also cited Be Prater 87 Ch.D. 481, Gallini v. 
Noble 8 Mer. 691, Key v. Key 4 D.M. & G. 78, 84, 
Cameron v. Hunter 17 V.L.R. 217.) 

Griffith C.J. referred to JRe Seal (1894) 1 Ch. 
816. 

Real J. referred to Webber v. Stanley (16 C.B- 
N.S. 698). 

The hearing of the case was then adjourned on 
the application of the parties to the September 
Full Court, in order that they might consider the 
question of a settlement. 

8th September. 

Lilleyf for plaintiff, began to address the Court 
on the question of the charge of the other legacies 
on plaintiff's legacy, when the Court expressed a 
wish to hear counsel for defendant on that point. 

Mansfield: Defendant submits that the words 
of the legacy import a charge of the other legacies 
on plaintiff's legacy, and that this case is governed 
by the authorities of Choat v. Yeats (1 Jac. & W. 
102), and Vei-wm v. Earl Manvers (81 Beav. 628). 

LilUy referred to Gainsford v. Dunn (L.R. 17 
Eq. 405) and Be Bawden (1894 1 Ch. 698). 

Mansfield : The words of the legacy must have 
some meaning given to them, and they import 
something more than a postponement of plaintiff's 
legacy to the other legacies in the event of a 
deficiency to meet them all out of the estate. 
(He also cited Longfield v. Bantry, 15 Ir. L.R. 
Ch. 101 at p. 182). 

The question whether the inscribed stock deposit 
certificate for £8,500 passes to the plaintiff 
seems to be concluded by the authority of Wehher 
V. StanUy (16 C.B. N.S. 698, 88 L.J. C.P. 217), 
followed in Be Seal (1894 1 Ch. 816), for there is 
property which accurately corresponds with the 
I description of the legacy, and which under the 
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role in those cases is the only property which 
passes to the plaintiff. All the cases cited by 
plaintiff are clearly distinguishable, as in none of 
them was there property accurately representing 
that described in the legacy. On narrower grounds 
the word '^ balance " is not wide enough to pass 
stock, since the broader term '< money " has been 
held insuflScient to pass it (Oosden v. DoUerill 
1 M. & K. 66). 

Gbiffith J. : The questions in this case arise 
on the construction of the will of a testatrix, who 
died at Bowen. She made her will on 16th 
December, 1894, and died on 18th April, 1896. 
By her will she directed the payment of her debts, 
and then gave certain legacies. She then gave a 
gift to the plaintiff in these terms : — ** I bequeath," 
(to plaintiff) " after all legacies hereinbefore and 
hereinafter mentioned have been duly paid, all 
balances standing to my credit in the Bank of 
New South Wales and the Australian Joint Stock 
Bank, Limited, Bowen, respectively, together with 
all cash in my possession at the time of my 
decease " ; and she then gave some other legacies. 
The first question raised is whether the legacies 
given to other persons are a charge upon the gift 
of the balances standing to her credit in the Bank 
of New South Wales and the Australian Joint 
Stock Bank, Limited, Bowen, and the cash in her 
possession, which she gave to the plaintiff. It 
has been contended that the words " after all 
legacies have been duly paid,*' necessarily import 
a charge on this specific legacy. Our duty is to 
see what the testator has said, and then discover 
what she meant by what she said. It appears to 
me that her obvious meaning was that these 
balances and cash were not to be paid to the 
plaintiff until the other legacies had been paid, 
and that if the rest of the estate was not sufficient 
to pay them, to that extent she would have to go 
short. That seems to be the*natural meaning. 
We have been referred to authorities in which the 
word '' after " has been held to import a charge 
upon the subject matter. No doubt there are 
many such cases. Very often a will begins with 
the words, " After payment of my debts, I give 



so and so," and that, no doubt, generally imports a 
charge of the debts upon the whole of the property 
disposed of by the will. But it all depends upon 
the way in which the words are used. In this 
case, as I have said, I think the natural meaning 
is that the payment of this specific legacy is to 
come after the other legacies, and that it must fall 
short, if necessary, so far as is necessary to enable 
them to be paid. The word, '* after," may, of 
course, mean only priority in point of time. None 
of the authorities cited show that it necessarily 
imports a charge, although of course, it imports 
priority. The first question we are asked is : — *< Are 
the pecuniary legacies and every part thereof 
bequeathed by the will of the testatrix payable 
out of the general personal estate of the testatrix, 
and is the personal estate specially bequeathed to 
the plaintiff exonerated from payment thereof?" 
The answer to that will therefore be : — '< The 
pecuniary legacies are payable out of the general 
personal estate, and the personal estate specifically 
bequeathed to the plaintiff is exonerated from the 
payment of them so far as the general personal 
estate will extend." The second question is: — 
<< Are the pecuniary legacies or any part thereof 
bequeathed by the will of the testatrix payable out 
of the personal estate specifically bequeathed to 
the plaintiff?" The answer to that will be:— 
'< No, except so far as the general personal estate 
is insufficient to meet them." 

The next question arises upon the gift of '^ All 
balances standing to my credit in the Bank of 
New South Wales and the Australian Joint Stock 
Bank, Limited, Bowen." It appears that for some 
years before her death, this lady had money 
standing to her credit on current account as a 
depositor in both of these banks. At the time of 
the execution of the will, and for some time before 
and after, she had a balance in the A.J.S. Bank 
of about £600. At the time of her death it was 
reduced to about £80. Shortly before the will was 
made, the original Australian Joint Stock Bank 
transferred its business to a new corporation, 
called the Australian Joint Stock Bank, Limited, 
and under the scheme of reconstruction depositora 
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were entitled to elect what they would take in ex- 
change for their deposits. The testatrix, who at that 
time had a sum of £8,600 on fixed deposit in the 
old bank, might have taken a fixed deposit in the 
new bank ; or she might have taken what was 
called a negotiable deposit receipt, or she might have 
taken a corresponding amount of what was called 
inscribed negotiable deposit stock, which was a 
security entitling her to interest payable in 
perpetuity until the bank chose to repay the 
principal. She preferred to take stock, and it is 
contended that this stock comes under the 
description <' balances standing to my credit.'* 
That is a point on which we have definite 
rules to guide us. They are laid down in Webber 
V. Stanley f by Erie C.J., as follows :— ** The 
construction of a will is for the Court, and the 
application of the words of the will to the person 
or thing described, is part of the operation of 
construction. For the purpose of such construc- 
tion, the Court must be informed of the circum- 
stances. . . . When they have been ascer- 
tained the operation of construction is to be per- 
formed by the Court. The purpose of construction 
is to effectuate the intention of the testator 
expressed in the words of the will. Questions of 
construction are raised in relation either to the 
person or the property, or the estate intended. 
• • • The application of the words of the 
will to the property proved to exist is made by 
inquiring whether all the facts of the description 
can be truly predicated of any of the testator's 
property. That inquiry may result in one of three 
alternatives : there may be property in respect of 
which either all, or some, or none, of the facts 
of description are true. As to the case where 
there is property in respect of which none of the 
facts of description are true, no property passes. 
« . . . . It is in the case of the third alter- 
native that the doctrine relating to the rejection 
of false demonstration is brought into use ; but it 
can never be properly applied where there is a 
property which every part of the description fits, 
and on which every word thereof has full effect." 
(88 L.J. (C.P.) at p. 220). 



Applying these rules, it appears that in this case 
there is property which the words of the l^acy 
accurately fill, viz : the balance of £82 stand- 
ing at the time of her death, to the testatrix's 
current account in the A.J.S. Bank, Limited, 
Bowen. The description does not accurately fit 
the deposit stock. It follows, therefore, that the 
balance of £82, and nothing else, passes under 
the terms of the bequest. The other questions will 
accordingly be answered : — (8) " The property 
specifically bequeathed to the plaintiff does not 
include the inscribed deposit stock certificate and 
the moneys payable thereunder.*' (4) '' The 
plaintiff is not the legatee of the said inscribed 
deposit stock certificate and the moneys payable 
thereunder." (5) ''The said inscribed deposit 
stock certificate and the moneys payable 
thereunder pass to defendant D. Miller under the 
said devise to him of all the residue and remainder 
of the real and personal property of the testatrix." 

Cooper and Real J.J. concurred. 

Solicitors for plaintiff: Hart, Flower d Drury. 

Solicitors for defendant : E. W. O. Goertz. 



SEPTEMBER SITTIl^GS OF THE FULL COURT. 

QbIFFITH C.J., COOPEB AND BeAL J J. 
CASEY r. mOGINS. 

8th and 18th September, 1896. 

Will — Interpretation — Absolute gift ctU down by 
subsequent words. 

The will of a testator made on the day of his death was, 
omitting the formal parts, as follows : — 

*' I hereby bequeath all my property and personal 
effects to my wife. I appoint as my executor W. 
and as executrix my said wife. In the event 
of the death of my wife the estate is to be equally 
divided among my sons (setting out their names). If 
any of those boys mentioned wish to retire from the 
estate or disobey the executrix before her death, it can 
be done on his receiving -the sum of £300 when he 
arrives at the age of twenty-one years, at the option 
of the trustees. The portion my daughters (setting 
out their names) will receive is the sum of £200 to be 
taken out of the estate. Should my said wife marry 
after my death, she will receive the portion of the 
estate allowed to her by law." 
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Hdd that the wife was entitled to an estate for life in the 
whole of testator's property, terminable on her re- 
marriage, and that on her re-marriage she was 
entitled to a life interest in one-third of the whole 
estate ; that the sons were entitled to the residue of 
the estate at the death of the wife after payment of 
legacies, but that any of them might receive £300 in 
lien of his share in the residue with the consent of 
the trustees, which consent should not be given if the 
estate were insufficient to provide for the other sons 
and for the legacies ; that the daughters were entitled 
to legacies of £200 each, payable on the death of tbe 
wife, or earlier with her consent, or on her re-marriage 
out of two-thirds of the estate without her consent. 

The rule as to conditions subsequent, subsequent upon a 
life, is a rule of construction and must yield to the 
intention of the testator gathered from the whole will. 

Special case stated for the opinion of the 
Court in an action by Ann Casey on behalf of 
herself and others as beneficiaries under the will 
of Patrick Higgins deceased, against Margaret 
Higgins and Francis Barron Woods, executrix 
and executor of the said will, and raising on the 
facts set out in the head-note the following 
questions : — 

1. What interest does the wife of the testator 
take under the said will, and in what property ? 

2. To what share or interest are the sons of 
the testator mentioned in the said will respectively 
entitled ? 

S. Is any legacy, and if so what, payable to the 
daughters of the said testator named in the said 
will, and when is the same payable ? 

4. What interest does the said wife take on 
re-marriage ? 

Patrick Higgins died on 11th September, 1894, 
having on that day made his will as above set out. 
One of the benefiiciaries named in the will 
witnessed the will. The net value of the estate 
at tbe time of his death was about igd,200. 
Questions having arisen with reference to the 
true construction of the will, this action was 
brought for the purpose of obtaining the opinion 
of the court as to the true construction. The 
defendant, Margaret Higgins, was the wife of the 
deceased, and the executrix of his will. 

Stumm for plaintiff: On the question of the 
wife's interest under the will, plaintiff submits 
that notwithstanding the rule tbat a gift of an 



absolute interest and after death over shall be 
construed to contemplate a death in lifetime of 
testator (Jarnuin pp. 1564-6, Billings v. Sandom 
1 Bro. C.C. 898), the will itself shows that the 
death contemplated is not a death in the testator's 
lifetime {Nowlan v. NeUiijan 1 Bro. C.C. 489). 
The most therefore that the wife can take is an 
estate for life in the whole of the property. The 
plaintiff further submits that that life estate is by 
the concluding words of the will made terminable on 
her re-marriage — those words reasonably expressing 
an intention on the part of the testator to cut down 
the estate vested in her by the earlier words of the 
will (Jarman p. 448, Re Percy 24 Ch.D. 616). 

The interest to which the plaintiff contends the 
daughters of the testator are entitled under his 
will are legacies of £200 each. The juxtaposition 
of a gift of £800 each to the sons, the use of the 
word "portion" — the usual word for a distinct 
share given to a daughter, — and the absence of 
words of distribution, show that a gift of £200 
to each daughter was intended. The plaintiff 
also submits that he is entitled in support of 
this contention, to refer to the fact that a gift 
of £200 to each of the daughters in addition to 
the previous provision of £800 each for the sons 
would amount practically to the value of the 
testator's estate at the time of his death. These 
legacies to the daughters are payable on the death 
of the wife, or earlier with her consent, or should 
she re-marry at the date of her re-marriage. 

Slunul: The executor and the executrix qua 
executrix have no interest in the result of the 
interpretation of the will, but defendant Higgins, 
as wife of the testator, submits that she is entitled 
to a life estate in the whole of the property, and 
that it has not been cut down by the concluding 
words of the will (Watson v. WaUon 7 P.D. 10, 12). 
The alleged divesting words are ambiguous, and 
do not express a clear intention on the part of the 
testator to cut down the wife's interest. The 
Court will adhere to the literal meaning of those 
words, although in the absence of any gift over on 
breach, they would be merely in terrorem, and 
therefore inoperative. 
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The defendant admits that the wording of the will 
points to an intention on the part of the testator to 
leave his daughters £200 each, hut submits that as 
the gift to the daughters belongs to that part of the 
will which is prefaced by the death of the wife, the 
legacies are not payable during her lifetime. 

Stumm referred to Jarman p. 447, Chambers v. 
BraOsford (18 Ves. 368). 

18th September. 

Griffith C.J. : The will is informally drawn, 
and it does not use technical language. In 
construing wills such as this it is the duty of the 
Court to consider the whole of the will, and to 
ascertain from it, so far as it can, the intention of 
the testator, and then to give effect to it. This 
will is divided evidently into three parts. The 
first makes a gift of his property to his wife, 
which, if it stopped there, would give her an 
absolute estate. Then he goes on to make a 
series of provisions introduced by the words, '* in 
the event of the death of my wife," which in 
a technically drawn will would not affect her 
absolute estate. And then at the end of the 
will there is this provision : " Should my wife 
marry again after my death she shall receive the 
portion of my estate allowed to her by law." 
There was some discussion during the argument 
as to the meaning to be attached to these words. 
I think that the meaning is this : << If she marries 
she will take nothing by my gift ; if the law gives 
her anything, she will have that and nothing 
more." It was contended that the first gift to 
Mrs. Higgins for life, followed by the provision 
to which I have referred, was what is called a 
condition subsequent following on an absolute 
gift, and it is said there is a rule that a condition 
subsequent following on an absolute gift is 
inoperative unless there is a gift over to someone 
else on the happening of the condition subsequent. 
There is no doubt that there is such a rule 
applicable to personal property, and the question 
is whether we are bound to apply that rule to the 
construction of this will. It does not apply to 
seal property. As I have already said, this was 

-^ intention of the testator : *^ she shall have the 



enjoyment of my estate for life unless she marries 
again, and if she marries again she is only to have 
what the law gives her and nothing more." The 
question is, are we bound by any rule of construc- 
tion to reject that part of the will? The rule 
as to conditions subsequent is after all a rule of 
construction. The origin of the rule is somewhat 
obscure, and some judges have expressed regret 
that there is such a rule in existence. In one 
case (Evans v. Rosser 2 H. & M. 190) Lord Hatherley 
(then Vice-Chancellor Wood) said : ** The answer 
(to the argument) is that however refined the 
doctrine may be, you must look to the testator's 
meaning to see which of these two intentions he 
had." It is, then, a rule of construction, that is, 
a rule to guide the court in answering the 
fundamental question — What was the testator's 
intention ? It is contended that when a testator 
makes a gift in that form — a gift in terms 
absolute followed by a provision that it shall 
cease on the happening of the event of marriage — 
he shows that he really did not intend it to 
cease, but only intended the provision as a threat, 
because if he had really contemplated the con- 
tingency he would have said what was to be done 
when it happened. But it is clear that the rule, 
being only a rule of construction, cannot compel 
the Court to say that a will means something 
which the testator did not mean to say. In this 
case, if our view of the concluding words of the 
will is correct, it is clear that the testator did con- 
template the contingency, because he directed what 
was to happen in that event — that is to say, instead 
of his wife getting the whole estate for her life she 
was only to get the use of a third of it. I do not 
think we are called upon by any technical rule of 
law to re-write this will in technical language and 
then give a purely technical construction to it. I 
think we should give effect to the testator's intention , 
which in my opinion was to give his wife a life 
interest in the whole estate until she married, and 
if she married, a life interest in a third of it. The 
only difficulty we have had is whether we were 
bound to apply a technical rule and say that the 
will means something which we are quite sure it 
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does not mean. I do not feel constrained to come 
to any such conclusion. The first question we 
are asked to answer is, ** What interest does 
Margaret Higgins take under the will, and in what 
property?" The answer to that will be, **An 
estate for life in the whole, terminable on marriage." 
Question 2 is, '^ To what share or interest are 
Denis, John, Peter, and Thomas Higgins and 
Michael Quinlan respectively entitled?" The 
answer to that will be that they are entitled to the 
residue at the widow's death, after payment of 
legacies, but subject to the proviso that any one of 
them may receive £300 as his share with the 
consent of the trustees. That consent ought not, 
of course, to be given, unless the estate is sufficient 
to provide for the other sons and for the legacies. 
Question 8 is, ** Is any legacy, and if so what, 
payable to the testator's daughters respectively, 
and to the plaintiff, and when is the same payable ?" 
The words of the will are, " The portion my 
daughters will receive is the sum of £200." 
I think that means they are to receive a 
portion of £200 each, which is payable on the 
widow's death, or earlier with her consent. 
Question 4 is, ** What interest does Margaret 
Higgins take on re-marriage ?" A life interest in 
one- third of the estate. As to question 5, " How 
should the costs of the several parties to this 
special case be paid or provided for ?" the answer 
to that will be, they are to be paid out of the 
estate. 

CooPEB J. : I am of the same opinion. 

Beal J. : I am of the same opinion. 

Solicitor for plaintiff: J. F. G. Foxtirn, Town 
agent for J. R, Cunww, Warwick. 

Solicitor for defendant : J. G, McGregor, 



Chubb J. 26th August, 1896. 

Re wniLiAMS, insolvent. Ex parte fisheb. 

Insolvency Act of 1874 (38 Vic., No. 6), s. 122, 
Form 77 — Examination of insolvent by trustee 
— Right of trustee to fix time and place of 
examination — Attendance of insolvent's solicitor 
at examination. 

An msolvent when called upon ander s. 122 of The InsoU 
vency ^ct of 1874 to submit himself for examination 
on oath by his trustee is not entitled to have the 
examination conducted in open court, bat must 
attend at the time and place fixed by the trustee. 
The insolvent is entitled to have his solicitor pre.'ient 
at the examination, and he is not compelled by law to 
sign the examination, unless he thinks fit to do so. 

Application under s. 122 of the Insolvency Act, 
on behalf of Joseph R. Fisher, trustee of the 
estate of Allan Williams, insolvent, to commit the 
insolvent for contempt of court. 

Williams, the insolvent, when called upon to 
submit himself for examination by the trustee, 
had refused to attend at the place fixed by the 
trustee, but had offered to submit himself for 
examination by the trustee in open court. He 
gave as the reasons for his refusal that the trustee 
was the brother-in-law of the principal creditor, 
J. Lemel, and a clerk in Lemel's employ, and 
that he was apprehensive that in a private exami- 
nation he would be imable to fairly and properly 
give evidence, and that he might injure himself 
and others by such private examination. 

The trustee deposed that in his opinion a 
private examination of the insolvent was necessary 
for the benefit of the estate. 

Beaumont for trustee : The trustee is entitled to 
fix the time and place of the examination before 
him, and a private examination is in this case 
necessary for the benefit of the estate. 

Milford for insolvent : The insolvent was rightly 
apprehensive of an unfair examination, and under 
the circumstances the demand of a trustee for a 
private examination was unreasonable. The 
insolvent is present and submits to the order of 
the Court. He referred to Re Moran (unreported). 

Chubb J. : This is an application by a trustee 
to commit an insolvent for contempt for refusa 
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to attend for examination when requested to do 
so under a. 122 of The Insolvency Act of 1874. 
The trustee Fisher is the brother-in-law of J. 
Lemel, the principal creditor in the estate, and in 
my opinion the appointment of Mr. Lemel's 
brother-in-law, who was also a clerk in his employ, 
was practically the appointment of Mr. Lemel. 
Beference has been made to Mr. Justice Cooper's 
decision in Re Moran. In that case it seems to 
be that the insolvent had not wilfully refused to 
be examined ; but here he objects to be examined 
by the brother-in-law and clerk of the principal 
creditor, who happens to be the trustee. But it 
must be remembered that he is the trustee, and 
even if objectionable — if objectionable at all — ^he 
is, until he is removed, bound to discharge the 
duties of his office and to exercise his powers. It 
appears to me that insolvent has refused to submit 
to any examination except an examination in open 
court. I have to be convinced that the refusal 
was wilful ; it mi^ht be absurd. What has been 
demanded of insolvent I am bound to say was 
reasonable. The refusal was deliberate. Con- 
tempt of court is a criminal offence — an offence 
against the statute. If the insolvent has declined 
to attend under a mistaken idea that he can elect 
to be examined in open court, it was not a wilful 
refusal; but insolvent is responsible for the 
consequences of not knowing the law. I think I 
must come to the conclusion that the trustee has 
made out a case and am of opinion that insolvent 
has committed contempt. I will make a formal 
order for his committal, but will stay it to see if 
insolvent will go for his examination. The order 
will be, (following Form 77), for committal of 
the insolvent for contempt for having refused to 
submit for examination by the trustee, to Stewart's 
Creek prison, the order not to be executed for ten 
days, and not then if in the meantime the 
insolvent attends before the trustee for exam- 
ination. The trustee will have his costs out of 
the estate. 

I am further of opinion that both the trustee 

and the insolvent are entitled to have their respec- 

solicitors present at the examination, but 



neither solicitor can interfere in it ; it must be 
conducted by the trustee. The trustee's solicitor 
or the insolvent's solicitor may suggest questions. 
With regard to the taking of evidence the trustee 
may employ anyone he chooses, a clerk or a short- 
hand writer ; but the insolvent is not compelled 
by law to sign the examination. If he thinks he 
has been treated unfairly and harshly he can 
refuse to sign it. 

Solicitor for trustee : A. M. Beaumont, 
Solicitor for insolvent: F. Milford, 



Chubb, J. 12th August, 1896. 

Be CAKME, Ex parte abbaham. 

Estoppel — Solicitor acting for husband and ttife 
in different interests — Effect of order to set aside 
a hill of sale under Insolvency Act as against 
persons otiier tJian the mortgagee — Effect of 
marriage settlement of property after notice of 
claim thereto by trustee. 

On the hearing of an application to set aside a bill of sale 
under The Insolvency Act of 1874, the solicitor for the 
mortgagee, who was also, at the time of the application,, 
acting as solicitor to the wife of the mortgagee with 
respect to the property which was the suhject matter 
of the application, did not disclose to the court the 
existence, (of which he was aware), of a marriage 
settlement which gave the wife a title to the property 
in question. 

Heldf that the wife was not estopped by the condact of the 
solicitor from setting up her claim under the marriage 
settlement. 

Motion on behalf of Bobert Abraham, trustee of 
the estate of Bobert White Carrie, insolvent, that 
John Donaldson Kinnear, Jessie Alexandra Kinnear, 
and Joseph Dwyer, be ordered to pay to the trustee 
certain moneys, part of the estate of the said Carrie. 

All the facts and the argument of counsel appear 
in the judgment of the learned judge. 

Macnaughton for the trustee. 

Jameson for Jessie Alexandra Kinnear. 

Chubb J. : This is a motion by the trustee asking- 
that the respondents may be ordered to pay certain 
sums, amounting in all to £881, to the trustee 
under the circumstances hereinafter appearing. 
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The facts as they appear from the evidence and 
affidavits used on the motion, and as I find them 
to be, are as follows : — 1. On 15th November, 
1895, the liquidating debtor being in embarrassed 
circumstances and in fact insolvent, executed by 
way of mortgage, a bill of sale to John Donaldson 
Einnear prepared by Joseph Dwyer, solicitor, to 
secure the sum of £200 and further advances at 
10 per cent interest payable on demand, over the 
whole of his stock in trade, then valued by the 
debtor, as stated in his examination before me, at 
£1800 or £1400. The bill of sale was registered 
on 21st November, 1805. 2. On 18th December 
following the debtor filed a liquidation petition. 
On the 20th, B. Abraham was appointed receiver, 
and on 21st proceeded to Charters Towers to take 
possession of the debtor's property. Here he 
found the mortgagee in possession under the bill 
of sale. 8. By permission of the mortgagee 
Abraham was allowed to enter the premises to 
make an inspection and valuation of the property, 
which after the examination he estimated would 
realise between £700 and £800. 4. On 6th 
January, 1896, the creditors at a meeting resolved 
to wind up the debtor's afihirs in liquidation, and 
appointed Abraham trustee. 5. On 7th the 
trustee was allowed by Kinnear to take possession 
of the property covered by the bill of sale, but only 
after entering into an agreement in writing of that 
date which, (reciting that Kinnear claiming £861 
15s. dd., principal and interest due under the bill 
of sale, had taken possession prior to 6th 
January of the property therein mentioned), 
provided that the trustee should take possession 
and realise the same on or before 7th March 
following, paying out of the proceeds to Kinnear 
before that day the amount claimed, and that if 
this was not done Kinnear might retake possession, 
and that the payment of this sum should be 
without prejudice to the right of the trustee to 
contest the validity of the bill of sale under the 
Insolvency Act. 6. On 11th January the 
trustee put a salesman named Chapman in posses- 
sion of the property who remained there until 
ejectedj as hereinafter mentioned, on 9th March 



by Dwyer, acting as solicitor for Kinnear*s wife, 
who claimed the property under a marriage settle- 
ment, executed on 8th February, the marriage 
having taken place two days later. 7. On 
dOth January an order was made in the liquidation 
proceedings for the examination of the debtor and 
other witnesses, which was[taken before me on 12th 
and 26th February. Kinnear was examined in 
reference to the bill of sale, but did not disclose to 
the Court the existence of the settlement. Notice 
of motion on behalf of the trustee to set aside the 
bill of sale as a fraudulent preference was filed on 
15 th February and served upon Kinnear. The 
motion came on for hearing on 9th March, 
was then part heard, and adjourned to the 2drd on 
an objection taken by Dwyer, who appeared for 
Kinnear, that the Boyal Bank, a party to the 
motion, had not been served. Dwyer was at this 
time also acting as solicitor for Mrs. Kinnear, 
under instructions received from her on 7th 
March, but this fact did not come out in the 
examination. 9. On 9th L'arch Dwyer, as 
solicitor for Mrs. Kinnear, ejected Chapman from 
possession of the property, and caused the same 
to be sold by auction between ISth and 19th 
March, and received as the net proceeds of the 
sale the sum of £181. 10. On 2drd March 
the motion was further adjourned to 1st April; 
then further heard and adjourned to the 2nd, 
when the bill of sale was declared by the Court to 
be fraudulent and void as against the trustee, and 
ordered to be set aside with costs. Kinnear was 
further ordered to deliver up the property to the 
trustee or pay him £2000, the value thereof, and the 
bill of sale was directed to be cancelled. 11. At no 
time during the process of the motion was the exis- 
tence of the settlement disclosed to the Court, nor 
was the Cpurtinformed that the property had been, 
as I have stated, taken possession of by Dwyer and 
sold. 12. On 8rd June, Dwyer was examined 
before me in the liquidation proceedings, under 
an order made on 29th May, when for the first 
time the Court became aware of the existence of a 
marriage settlement. Dwyer*s examination 
disclosed that he had prepared and witnessed the 
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execution of the settlement, and that he had 
on 9th March possession of the bill of sale 
(which, after objection as Mrs. Kinnear's solicitor, 
he produced on being ordered to do so), and was 
then aware that Mrs. Kinnear claimed the property 
under her marriage settlement. He stated that on 
9th March he informed Mr. Leu, the trustee's 
solicitor, of its existence, and that he also, on the 
same day, told the trustee of it. Mr. Leu is on 
his way to England, and his evidence is not 
forthcoming. The trustee denies Dwyer's state- 
ment, but wherever the truth lies on this point, 
the fact remains that not until 8rd June was the 
Court made aware of the existence of the marriage 
settlement. Dwyer further admitted that he had 
paid £00 of the £181 to Mrs. Kinnear, £80 of it 
after notice from the trustee claiming the money, 
and then held the balance. At the close of his 
examination he gave an undertaking to the Court 
to hold the £121 pending a motion to be moved 
by the trustee with respect thereto. 18. On 22nd 
July the present motion came on for hearing. The 
order setting aside the bill of sale was admitted by 
me as evidence of the fact, and upon that it was 
contended that (1) it was a judgment tn remf 
and that consequently it concluded Mrs. Kinnear, 
and (2) that by not disclosing it to the Court on 
the first motion she was estopped from setting it up 
now. Macnaughton, for the trustee, cited Gibson 
V. Head (17 W.R., 986): The Duchess of Kingston's 
case (2 Smith L.C. 747), and s. 106 of Insolvency 
Act; Maxwell on StatiUeSf 256. Jameson, for 
Mrs. Kinnear, cited contra Broughton v. Barker 
(1 S.C.R., N.S.W., Eq., 78); Stevetison v. 
Newnham (22 L.J., C.P. 110) ; Young v. 
Billiter (80 L.J., Q.B. 168); Boices v. Foster 
(27 L.J., Ex. 262), Keven v. Crawford (6 Ch.D. 
29), Perry v. Holl (2 D.F. and J., 88). Dwyer 
submitted that no order could be made personally 
against him, as a solicitor of the court, as the 
Court was sitting in insolvency jurisdiction only, 
and not in its general jurisdiction. It was sworn 
by Mrs. Kinnear and conceded for the trustee that 
she was a perfectly innocent party in the trans- 
action, that she entered into the marriage 



honestly, and in good faith, and had no knowledge 
of the fact that the bill of sale was impeached, or 
likely to be impeached, and it was not shown, 
though I think it highly probable from Kinnear*s 
conduct and the whole proceedings, that he made 
the settlement for the purpose of defeating the 
claim of the trustee. Notwithstanding Kinnear's 
intention, if dishonest under the circumstances 
admitted in favour of Mrs. Kinnear, it is clear 
upon the authorities that the settlement must 
stand as against the trustee to the extent of her 
interest in the bill of sale, unless she is concluded 
by the judgment, or estopped in anyway from now 
setting it up. [Keven v. Crawford (6 Ch.D. 29) ; 
Fraser v. TJwmpson (1 Giff 49-68) ; see May on 
Frandvlent Conveyances^ 90-91 ; Everest and Strode 
on Estoppel.'] 

What is a judgment in rem is not an easy 
matter to determine in every case. It has 
been defined as ''an adjudication pronounced 
upon the status of some particular matter by a 
court of competent authority." There is plenty 
of learning upon the subject, but I have been 
unable to find any case which has decided, (and the 
point must have arisen many times), that a judg- 
ment under similar or analagous provisions to 
those of the Insolvency Act under consideration 
here, amounts to a judgment in rem. After 
examining the authorities, I have come to the 
conclusion that the judgment setting aside the 
bill of sale does not satisfy the conditions of a 
judgment in rem, and, therefore, it is no more 
than a judgment in personam or inter partes. The 
first contention made therefore fails. As to the 
second, Mrs. Kinnear was no party to that motion, 
and took no part in the proceedings, and the point 
litigated and determined was not the validity of 
her marriage settlement, which was not raised, 
but the validity of the bill of sale. The judgment, 
therefore, avoiding the bill of sale, cannot operate 
by way of estoppel upon her setting up the settle- 
ment. But having notice by her solicitor of the 
motion, if she, whose duty it was to do so, had 
informed the Court of the existence of ttie settle- 
ment, the whole question eould have been detcur- 
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mined on the one motion. I shall, therefore, 
consider the circumstance in dealing with the 
question of costs. The claim of Kinnear against 
the debtor under the bill of sale^as appears by the 
agreement of 7th January, was then £861 15s 8d. 
Between that date and 10th February, the 
trustee paid to Kinnear the following sums : — 
January 14th, £40 ; January 20th, £50 ; Janu- 
ary 25th, £40 ; February 7th, £50 ; February 
10th, £20 ; in all £200. On 7th he paid £20 
to Dwyer, who gave a receipt for it as solicitor for 
Kinnear ; but he has explained that he received it 
for the wife, and paid it away as a final payment 
to one Goldring, who held a prior assignment of 
the bill of sale from Kinnear, with notice of the 
trustee's claim. Of the £181, Dwyer paid to 
Mrs. Kinnear on 81st March £42, and on 21st 
April £20, retaining £121. The value of Mrs. 
Kinnear's interest in the bill of sale at the date of 
the marriage, after deducting what Kinnear got 
from the trustee, including the £20 paid to 
Goldring, was £141 15s. 8d., and something for 
interest. She has since had £60 from Dwyer, 
leaving a balance in her favour of £81 15s. dd., 
and I calculate £4 17s. for interest, making in all 
£86 12s. 8d. Deducting this from the £121 in 
Dwyer's hands leaves a surplus of £84 7s. 9d., 
which the trustee is entitled to in any case. As 
regards Kinnear, the bill of sale having been set 
aside, the payment made to him by the trustee 
conditionally upon the agreement, must be treated 
as made upon a consideration which has failed and 
must be repaid. There will therefore be judgment 
against J. D. Kinnear for payment by him to the 
trustee of £200 forthwith, and judgment against 
Jessie Alexandra Kinnear for payment by her to 
the trustee forthwith of £84 73. 9d., ^ith the 
costs of this motion against both parties. The 
costs are given against both, that the trustee may 
look to both or either for them. Mr. Dwyer, as a 
solicitor and officer of this court, is ordered to 
bring into court forthwith the £121 in his hands, 
to be applied in payment of the £84 7s. 9d. 
adjudged against Mrs. Kinnear, and to answer, so 
far as may be necessary, her liability for the costs 
given against her. 



Solicitors for trustee : Roberts, Leu d Bamett, 
Solicitor for Mrs. Kinnear : O, Selwyn Smith, 
agent for Jarvis S Turner, Charters Towers. 



IX CHAMBEHS. 
Griffith C.J. 11th September, 1896. 

Re Thompson's will. 
Accounts — Dispeimng with filing and passing 
accounts — Release by beneficiaries — Release 
where sole beneficiary is also executor — The 
Probate Rules, 1895, it. 103, 104. 
A release given under r. 104 of The Probate Rules 1895 by 
the sole beneficiary under a will to herself as executrix 
of the will, held to be wholly inoperative. 
SembUt that the Court will, on an application under r. 103 
of those Bules, dispense with the filing and passing 
of accounts where the executor is also the sole bene- 
ficiary under the will and there are no creditors. 
Application by Sarah Elizabeth Thomson for 
an order directing the Registrar to file a release 
given by her as sole beneficiary under the will of 
William Thomson deceased, to herself as executrix 
of the said will. 

Mrs. Thomson, the widow of the deceased, 
presented a release to be filed under r. 104 of 
the Probate Bules, 1895. The release purported 
to be given by her as sole beneficiary under the 
will to herself as the executrix of the will. The 
Registrar refused to file the release, being of 
opinion that on the true construction of the will 
the applicant was not the sole beneficiary under 
the will. 

On a reference to the Judge in Chambers, 
Bemays (solicitor), for the applicant, asked that 
the release might be filed, and submitted that the 
widow was, upon the proper construction of the 
will, the sole beneficiary. 

Griffith C.J. : The release, even if I permit it 
to be filed, will in my opinion be wholly inoper- 
ative, for I do not think that any person can so 
far act as judge of his own case as to give himself 
a valid release in one capacity from his liabilities 
in another capacity. On that ground, therefore, 
the release ought not to be filed. I think, 
however, that the fact that the executor and the 
sole beneficiary are the same person, might be 
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good ground for an application to the Court under 
r. 108 to dispense with accounts, if there are no 
creditors. But there is some doubt whether the 
applicant is the only person interested under the 
will, and unless the construction is perfectly 
obvious, the Court ought not to interpret a will on 
an application to dispense with accounts. 
Solicitors for applicant : Bemays d Osborne. 



IN CHAMBERS. 



COOPEB J. 



18th September, 1896. 



Be nkwby'b will. 



If ill — Construction — Gift of income for ad- 
vancement — Legatee absolutely entitled. 

A testatrix gave to a trustee all her property upon trust to 
sell and convert, and after paying her debts and a 
specific legacy to M., directed him to invest the residue 
and apply the income to the maintenance and advance- 
ment of J., so long as she should live and remain a 
spinster, and when J. should marry the trustee was to 
stand possessed of the capital and income upon trust 
for J. free from the debts of any husband, provided 
that if J. should not marry before attaining the age of 
twenty-one the trustee was, immediately from her 
attaining that age, to stand possessed of the capital 
and income upon the trusts thereinbefore recited, but 
subject nevertheless to such trust directions, limitations, 
or appointments as J. might by any writing under 
her hand or by her last will direct, limit, or appoint. 
J. did not marry, and attained the age of twenty-one 
years, and directed in writing her trustee to pay her 
the capital so invested. 

Heldt that J. was absolutely entitled to the capital. 

Summons under s. 6 of Tlie Trustees and Inca- 
pacitated Persons Act of 1867 for the advice or 
direction of the Court upon the statement of John 
Farrelly, the executor and trustee under the will 
of Mary Newby, late of Gympie, widow. 

The statement signed by counsel set out that 
the testatrix gave to John Farrelly, the trustee 
and executor of her will, the whole of her real 
and personal estate upon trust to sell and convert 
at his discretion, and out of the moneys arising 
from such sale and conversion to pay her debts 
and a specific legacy to her cousin Michael 
Hinchy, and after payment of such legacy she 
directed her trustee to invest the residue of the 



proceeds of the sale and conversion as he might 
think fit, with power to vary and to apply the 
income from such investments in and towards the 
maintenance, education, and advancement in life 
of Mary Irving, then living with her, so long as 
she should live and remain a spinster. And when 
and so soon as the said Mary Irving should many 
the trustee should stand possessed of the capital 
and income of the said trust funds upon trust for 
the said Mary Irving, free from the debts, control, 
or interference of any husband with whom she 
might intermarry, provided the said Mary Irving 
should not marry before attaining the age of 
twenty-one years. The testatrix directed her 
trustee that immediately from the time of Mary 
Irving attaining the age of twenty-one years to 
stand possessed of the capital and income afore- 
said upon the trusts therein before recited, but 
subject nevertheless to such trust directions, 
limitations, or appointments as the said Mary 
Irving might by any writing under her hand or by 
her last will and testament direct, limit, or appoint. 

Mary Newby died, and probate of her will was 
granted to Farrelly, who paid the debts and legacy 
aforesaid, converted and invested the residue, and 
applied the income therefrom as directed. 

Mary Irving having attained the. age of twenty- 
one years had not married, and directed the trustee, 
in writing, to pay to her the capital so invested. 
The trustee sought the opinion of the Court on 
the circumstances set out, as to whether Mary 
Irving was entitled to the capital so invested or 
the income only. The statement was ser^-ed on 
Mary Irving, who did not appear. 

Scott^ for the trustee, referred to Tlicohald on 
Wills p. 394, Irwin v. Farrer 19 Ves. 86, and 
In re Johnston (1894) 8 Ch. 204, and pointed out 
that there was no gift over and no other bene- 
ficiary. 

GooPEB J. : I am of opinion that Mary Irving 
is absolutely entitled to the capital so invested. 
The costs of this application will be allowed out 
of the estate as between solicitor and client. 

Solicitors for trustee : Chambers, Bruce d McXah^ 
agents for F. L Powers Gympie. 
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IN CHAMBERS. 

Gbiffith G.J. 17th August, 1896. 

Re white'b tbusts. 

Passing accaunU — Itetn for costs — AUoipance of 
Uems for untaxed costs — Trustees^ costs of ike 
preparation of a settlement directed by a will — 
When chargeable against the trust. 

On the ezamination.of aooonnte the Registrar has power 
to allow small items for professional costs without 
requiring the same to be taxed. 

The trostees* costs of the preparation of a deed of settle- 
ment directed by will to be ezecated are not chargeable 
against the trust estate until the deed has been 
executed by all the trustees. 

Applioation by F. H. Hart, A. A. Robinson, 

and E. B. Barker to pass their accounts as trustees 

of the will of Ernest White deceased, and for a 

commission on their receipts. 

The accounts of the trustees of Ernest White's 
will contained an item of £8 8s. for professional 
costs of a deed of settlement prepared in accord- 
ance with the directions of the will on the 
marriage of the testator's daughter.' The deed of 
settlement, however, had, at the time of the 
taking of the accounts, been executed by one only 
of the trustees. On the examination of the 
accounts the Registrar disallowed the item on the 
groimds (1) that the trustees ought to have had 
the costs in question taxed, and (2) that the deed 
not having been completed, the costs of its prepar- 
ation were not chargeable against the trust estate. 

On the application to the Judge in Chambers to 
pass the account, the trustees asked that the 
account might be amended under 0. LYIIo. r. 18 
by the allowance of this item, and submitted that 
the work having been done the trustees were 
entitled to their costs, and that it appearing from 
the deed itself (which was produced) that the 
charge was a reasonable one, the Registrar, and 
therefore the Court, had power to allow the dis- 
bursement without requiring the costs to be taxed. 

Griffith C.J. : I think that the charge made 
for the preparation of the deed now produced to 
me is a very reasonable one, and if the omission 
to tax the costs were the only objection to the 



item, I should be inclined to amend the account, 
as I think the Registrar, and therefore the Judge, 
has power to allow small disbursements for costs 
without requiring them to be taxed. There is, 
however, another ground of objection to the item, 
which is that the deed has not been executed by 
all the trustees, and in my opinion until that has 
been done, the costs of its preparation are not 
chargeable against the trust estate. The item 
must therefore be disallowed on this account, 
although it may be allowed in a future account. 
Solicitors for applicants : Hart^ Flmcer d Drury. 



m CHAMBEES. 



CooPEB J. 28rd October, 1896. 

Re lamb's will and lands. 

Will — Intestacy as to real estate — Renunciation 
of probate by executor — Combing grant of 
administration tdth tlie will annexed of person- 
alty with administration of the realty of deceased. 

Testator by his will gave all his real and personal estate to 
his wife, and appointed her and J. executrix and 
executor. Testator's wile predeceased him, and J. 
renounced probate of the will. 

Held, that a grant of administration with the will annexed 
of the personalty of the deceased might be combined 
with a grant of administration of the realty as to 
which he died intestate. 

Application by John Campbell Portus for a 
combined grant of administration with the will 
annexed of the goods of Thomas George Lamb 
deceased, and of administration of his real estate 
undisposed of by his will. 

Thomas George Lamb by his will gave all his 
real and personal estate to his wife, and appointed 
her and John Roberts executrix and executor of 
his will. Mrs. Lamb predeceased the testator, 
and Rogers renounced probate of the will. Portus, 
one of the next-of-kin of the deceased, applied 
for administration with the will annexed of the 
personalty, and sought to combine that grant 
with a grant of administration of the realty. 
The Registrar refused to combine the two grants. 
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On a referenoe to the Judge in GhamberSi 

Stumm^ for the proposed administrator, sub- 
mitted that as the obtaining of letters of adminis- 
tration with the will annexed was mei^ly a formal 
duty, and the making of a separate application 
as to the realty would necessitate a duplication of 
the papers filed on the application for the grant 
of the personalty, the applicant should be permitted 
to make one application and combine both grants. 

Cooper J. : It is stated that there is no reason 
in principle why these two grants should not be 
combined. The only objection is that it has not 
been done before. It is admitted that such a 
grant will save considerable expense. The will 
has to be proved, though inoperative, to enable 
the administrator to deal with the personal 
estate. Under the circumstances, therefore, I 
think the Registrar should frame a form to 
combine the two grants. 

Solicitors for applicant : WinJUr d McNab, 
agents for Harvey, St. George. 



IN CHAMBERS. 
GooPEB J. 20th November, 1896. 

Re OAINE, AM ABTICLED GLEBK. 

Articled clerk — Final examination — Answer by 
solicitor with whom he has served — ** Special 
grounds " — RegvJUB OeneraUs of 1879, rr. 
44,46. 
Where the solicitor with whom a clerk has served his 
articles has died after the service of the term of five 
years and without having answered the questions 
required by r. 44, and the Board is satisfied with the 
sufficiency of the service, there are special grounds 
sufficient for the Board to allow the candidate to be 
examined* 

An application made by Edwin James Gaine, 
lately an articled clerk, for an order dispensing 
with the answers required by r. 44 of the Begulas 
Generales of 12th December, 1879. 

From the affidavit of E. J. Caine it appeared 
that he served the period of five years as an 
articled clerk with Robert West Kingsford. 
Eingsford died a few days after the completion 
of the service, before Caine could get the answers 
required by r. 44. In lieu of such answers. 



Gaine, at the time of his application to be 
examined, sent iq replies made by a person who 
had been a clerk with Eingsford during the whole 
of the period of Gaine's service under articles. 
The Board notified Gaine that they would allow 
him to be examined, but would not grant the 
certificate until the master's answers had been 
dispensed with by the Gourt. At the time of this 
application the candidate had gone up for the 
examination, but the results had not been declared. 

Stumm, for applicant, referred to In re Jamieson 
(8 Q.L.J. 77). 

Groom, for the Board of Solicitors, referred to 
In re Fitzgerald (1 Q.L.J. 18). 

GooFEB J. : Has the Board any reason to doubt 
the correctness of the answers given by the 
candidate ? 

Groom: No; but the Board cannot, under r. 
45 dispense with the answers required by r. 44. 

GooPEB J. : I declare that special grounds have 
been shown which justify the Board in allowing 
the candidate to be examined or enjoy aU . the 
advantages of the examination, notwithstanding 
that no answers were given to.the questions required 
to be put to the solicitor with whom he served. 

Solicitor for applicant : Tf . T. Atthow. 



KOCKHAMPTON CIYIL SmiNGS. 

FowEB J. 2nd and 5th October, 1896. 

Re FOBBBST, Ex parte humfhbbts. 

Insolvency Act of 1874 {38 Vic., No. 5), s. 140 
(4) (5) — Proof of debt — Bight to prove for 
liability arising from claim of breach of promise 
of marriage — Refusal of trustee to assess value 
of claim. 

A liability to pay unliquidated damages arising out of a 
claim for breach of promise of marriage is a debt 
provable in insolvenoj. 

Application on behalf of Jane Garsons Hum- 
phreys for an order calling on Richard Daniel 
Shaw, the trustee of the estate of B. G. Forrest, 
a liquidating debtor, to show cause why his 
decision in rejecting the applicant's proof of debt 
against the estate should not be reversed or varied ; 
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why he should not be ordered io admit the proof, 
estimAte the value of the debt or liability contained 
in it, and make a reservation out of his own 
moneys for the dividend on the proof ; and why 
he should not pay the costs of this application. 

In this case the applicant sought to prove 
against the estate of the liquidating debtor a 
claim for £1000 for breach of promise of marriage 
made to her by the debtor. All the facts appear 
fuUy in the judgment of the learned judge. 

Boland for the applicant. 

Miskin for the trustee. 

Boland: This is an appeal from the rejection 
by a trustee of a proof of debt against the estate 
of a liquidating debtor. The claim sought to be 
enforced is one for damages, as yet imliquidated, 
arising from a breach of promise of marriage on 
the part of the debtor, and the liability arising 
from that claim is a debt provable in insolvency. 
The demand being of a mixed nature, and 
capable of being treated as one either of contract 
or tort, the applicant was entitled to choose her 
remedy, and having elected to treat it as of con- 
tract, she is entitled to the benefit of s. 140 of The In- 
solvency Act of 1874 (Robson on Bankruptcy, p. 258) . 
The intention of that section is not to exclude from 
proof anything but demands arising from personal 
torts {Ea parte Llynvi Coal and Iron Co,^ In re 
Hide L.B. 7 Gh. 81), and the general intention 
of the Act is to free the debtor from all liabilities 
of whatever kind or nature (Robson p. 257). The 
test as to whether a claim other than a purely 
personal tort is provable in insolvency, is whether 
its value can fairly be estimated, in the first 
instance by the trustee, (on whom the duty of 
estimating it is cast by the statute), or, on appeal 
from his decision, by the Court (Breslauer v. Broicn 
8 App. Cas. 690). A claim for breach of promise 
is a claim founded on contract (Coxliead v. Mullie 
8 C.P.D. 489), and the liability arising from such a 
claim is provable in insolvency. The personal 
torts claims arising from which are not provable, 
are slander (Ex parte Llansalmet Tin Plate Co., 
Be Voss L.B. 16 Eq. 155) and defamation. 



In the event of this application being successful 
an order should be made for costs on the authority 
of Be Angerstein (L.R. 9 Ch. 479) against the 
trustee personally in the event of a deficiency in 
the assets of the estate to meet the costs, since he 
has made no reservation for a demand on this 
proof. 

Power J. referred to Finlay v. Chimey (20 
Q.B.D. 505). 

Miskin : The trustee was right in his rejection 
of this proof, both on the ground that the liability 
was not provable in insolvency, and also on the 
ground that it was within his discretion to refuse 
to assess the value of the proof even if the liability 
were enforceable against the estate. The liability 
arising from the debtor's breach of promise does 
not, however, extend to his estate {Finlay v. Chimey, 
vhi sup,). The applicant was wrong in applying 
to the trustee to estimate the value of a claim of 
this nature ; his proper course should have been 
to have applied to the Court to have an issue 
tried. No misconduct can be alleged against the 
trustee in his rejection of the proof, and the order 
against him personally for costs should not be 
made. The trustee is prepared to pay the same 
dividend on the applicant's proof when estimated 
as was paid to the other creditors. 

5th October. 

FowEB J. : This application came before me 
under the following circumstances : Miss Hum- 
phreys commenced an action on the 4th of July, 

1895, for breach of promise of marriage against 
Forrest, and on the 20th of the month delivered 
a statement of claim, alleging promise and agree- 
ment in June, 1895, to marry one another, and 
the defendant's marriage to another woman on 
the 6th of November, 1895*. On the 29th of July, 

1896, the defendant delivered a statement of 
defence, and it is a curious coincidence that on 
the same day he filed a petition for the liquidation 
of his affairs by arrangement. On the 17th of 
August, 1896, the defendant called a meeting of 
his creditors, at which it was resolved that his 
affairs be liquidated by arrangement and not in 
insolvency, and Shaw was appointed trustee. On 
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the 19th of August, 1896, Miss Humphreys, 
through her solicitors, sent to the trustee a proof 
of debt claiming unliquidated damages to the 
amount of £1000 by reason of the defendant's 
breach of promise to marry her. On the 21st of 
August, 1896, she forwarded the trustee a second 
proof of debt which simply gave further particulars. 
A number of letters and affidavits were sent by 
the applicant's solicitors in support of the proof 
of debt, and on the 21st of September, 1896, the 
trustee forwarded the following letter : — " I beg 
to say that I am not prepared to enter into any 
correspondence upon any matters in connection 
with this liquidation other than the question of 
your client's right to rank as a proven creditor until 
she is actually in that position. As I have already 
intimated, more particularly by my letter of the 
27th of August, I decline to admit her claim as 
embodied in affidavit lodged with me pending the 
receipt of further evidence — namely, upon, first, 
the establishment of a debt at all, and next, the 
liquidated sum at which it is assessed. I refuse to 
take upon myself so serious a responsibility as the 
deciding of these two questions — ^a matter that 
may weU exercise the powers of a Judge of the 
Supreme Court and a jury. I have no wish to 
throw any obstacles in the way of your client's 
assertion of her rights, but must throw the onus 
upon her of placing herself in a proper position 
to rank in the liquidation. Whatever is to be 
done should be, however, without delay." Then, 
on the 24th of September, 1896, the trustee sent 
this further letter addressed to the solicitors for 
the applicant : — " In reply to yours of yesterday, 
covering affidavit of Frank Humphreys, which, as 
far as I can see, does not in any way advance the 
position of matters, I beg to say that I have 
nothing further to add to my letter to you on the 
21st instant." The affidavit referred to in this 
letter sets out that in or about March, 1895, 
Forrest requested of Prank Humphreys, the 
father of the applicant, permission to marry Jane 
Carsons Humphreys, and that Frank Humphreys 
said he was willing she should marry him. 
liooking at these two letters it will be observed 



that the trustee declined to take on himself the 
responsibility of deciding the two questions 
referred to in his letter of the 21st of September, 
1896. He raised no other objection and required 
no further evidence in support of the demand. 
Miss Humphreys then applied to me on Friday 
last to (1) vary or reverse the decision of the 
trustee of the property of Forrest in rejecting the 
proof of debt ; (2) to order the trustee to admit 
the proof of debt; (8) to order the trustee to 
estimate the value of the debt or liability contained 
in the proof ; (4) to direct the trustee to make 
sufficient reservation out of his own moneys to 
meet the debt or liability ; (5) to order that the 
trustee pay her costs of and incidental to the motion. 
On the hearing of the motion on Friday, 
it was contended for the applicant that she 
is entitled, under s. 140 of The Insolvency Act 
of 1874, to prove for unliquidated damages as the 
damages arise out of a contract or promise. The 
portion of the section which is material provides : 
** Demands in the nature of unliquidated damages 
arising otherwise than by reason of a contract or 
promise shall not be provable in insolvency." 
The trustee contended on Friday, for the first 
time, through his advocate, of course, that the 
demand was not one provable in insolvency, and 
that was the first time such an objection was 
raised. It was argued on the trustee's behalf, 
that although an action for breach of promise was 
clearly an action for breach of contract as a rule, 
the action arose from the personal conduct of the 
defendant, and affected the personality of the 
plaintiff, and therefore the damages arising from 
it were not damages arising by reason of a contract 
or promise within the meaning of s. 140. The 
case of Finlay v. Chimey (20 Q.B.D. 505) is relied 
on as being an analagous case to this. It was 
decided in that case that an action for breach of 
promise of marriage does not survive against the 
executors of a deceased promisor. S. 140 of the 
Queensland Insolvency Act of 1874 is identical 
with s. 81 of the English Act (82 and 88 Vic, 
c. 61) ; and in the case of Ex parte Llynvi Coal 
and Iron Company , In re Hide (ubi sup.) Lord Justice 



1896. 



THE QUEENSLAND LAW JOUBNAL. 



95 



James, in commenting on b. 81 of the English 
Act said (at page 28) : — " Every possible demand, 
every possible claim, every possible liability except 
for personal torts is to be the subject of proof in 
bankruptcy and to be ascertained either by the 
court itself or with the aid of a jury. The 
broad purview of this Act is that the bankrupt is 
to be a freed man — freed, not only from debts, 
but from contracts, liabilities, engagements, and 
contingencies of every kind. On the other hand, 
all persons from whose claims and from liability 
to whom he is so freed are to come in with the 
other creditors and share in the distribution of 
the assets." I am of opinion that a claim for 
breach of promise of marriage cannot be regarded 
as a daim for personal tort only, not in the same 
sense, for instance, as an action for defamation, 
and that an action for breach of promise must 
necessarily arise from breach of contract — if not, 
certainly by reason of breach of promise. There- 
fore the demand made by the applicant is provable 
in insolvency within the meaning of s. 140 of the 
Queensland Insolvency Act. In the case of 
Coxhead v. Mullu (8 O.P.D. 489) it was decided 
that the words in The Infanta Relief Act (87 
and 88 Vic, c. 62) " provided that no action 
shall be brought against any person of full age 
for breach of any promise or contract" — these 
are the words used in s. 140 of the Queensland 
Insolvency Act of 1874 — " made during infancy" 
apply to a breach of promise of marriage. In 
that case Lord Coleridge, at p. 441, said : '' I may 
observe I am of opinion that where there is a 
clear promise, such as is proved in this case, a 
promise of marriage being in this respect like any 
other contract." Lord Coleridge considered a 
promise of marriage a contract pure and simple, 
and at page 448 he said : '' My brother Lopes had 
some doubts, but before leaving London authorised 
me to say his doubts had been removed, and my 
judgment may be taken as having the sanction 
and approval of my brother Lopes." 

To come to another view of the case, I think 
the trustee must, in the first instance, estimate 
the value of any debt or liability provable which, 



for any reason, does not bear a certain value. 
Paragraph 4 of s. 140 of the Queensland Insolvency 
Act of 1874 says : *' An estimate shaU be made 
according to the rules of the court for the time 
being in force so far as the same may be applic- 
able " (there are no rules of court), <' and where 
they are not applicable, at the discretion of the 
trustee, of the value of any debt or liability 
provable as aforesaid, which, by reason of its 
being subject to a contingency or contingencies, 
or for any other reason does not bear a certain 
value." I have held the opinion — and I expressed 
it at the outset, and have seen no reason to alter 
it — ^that the trustee must, in the first instance, 
estimate the value of a debt or liability that is 
provable. That is where there is no certain 
value, as, of course, there is not in this case. 
In the case of Breslauer v. Brown (8 App. Cas, 
699) Lord Blackburn, commenting on the corres- 
ponding section of the English Act, said : << But 
the Legislature was aware that there might be 
very great difficulty of making an estimate of 
such a contingent liability, and whilst requiring 
that it should be admitted by the trustee in the 
first instance, it allowed an appeal to the court 
against the estimate." Of course there is an 
appeal allowed by paragraph 6 of s. 140 of 
our Insolvency Act of 1874, which says : 
'< Any person aggrieved by an estimate made by 
the trustee as aforesaid may appeal to the court, 
and the court may, if it think the value of the 
debt or liability incapable of being fairly estimated, 
make an order to that effect, and upon such order 
being made, such debt or liability shall, for the 
purposes of this Act, be deemed to be a debt not 
provable in insolvency." So it appears to be 
perfectly plain the trustee must, in the first 
instance, put some value on a claim, whatever it 
may be, and if either party is aggrieved the court 
can intervene. I find, therefore, that damages 
arising out of a claim for breach of promise of 
marriage are provable in insolvency, and I direct 
the trustee to inquire into the proof made by the 
applicant within one week from to-day ; and if he 
does not within that time admit it and estimate 
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the value, I shall order an issue to be tried, in 
which Miss Humphreys will be plaintiff and the 
trustee the defendant, to ascertain whether there 
was a promise and a breach of it, and if so what 
damages are due to Miss Humphreys ; also, that 
the issue be tried before a judge and jury at, I 
take it, the next civil sittings of this court. I 
decline to make any order as to that part of the 
notice of motion which asks that the trustee be 
directed to make a sufficient reserve out of his 
own money for the liability contained in the 
applicant's proof of debt, as there has been no 
misconduct shown on his part; but as I am 
informed that the trustee has been indemnified 
(and presumably by the creditors) in the costs of 
and incidental to the motion, and as it is alleged 
that the trustee has distributed the assets of the 
liquidating debtor, I direct the trustee to pay the 
costs of and incidental to the motion, and to 
recover the same out of the estate of the liquid- 
ating debtor if they are recoverable out of the 
estate. 

Solicitors for applicant : Reea R. Jones d Roland, 
Solicitor for trustee : W. H. Miskin. 



CHARTERS TOWERS CIRCUIT COURT. 
Chubb J. 28rd and 80th October, 1896. 

CBISP V. KENT AND ANOTHER. 

Ooldfislds Homestead Leases Act of 1886 (50 
Vic.j No, 32) — Right to mine on a homestead 
arear-^ Vic.^ No. 15—38 Vic. No. 11. 

Held, that a tailings area and an auriferous lands olium 
oonld be taken op on a homestead area under the 
combined provisions of The Ooldfieldt Act, 1874, and 
The Goldfiilda Homestead Leases Act of 1886, and the 
Mining Begulations. 

Tbial before Chubb J., without a jury, of action 
of ejectment, and for damages brought by the 
plaintiff as lessee, tmder 84 Yic.| No. 15, of a 
homestead area on Charters Towers goldfield, 
against the defendants, who had occupied and 
applied to the Warden for part of the area as a 
tailings area and an auriferous sands claim. 



The facts appear fuUy in the judgment of the 
learned judge. 

Jameson for the plaintiff. 

Macnaughtan for the defendant. 

After the trial His Honour reserved judgment. 
Townsville, October dOth, 1896 

Chubb J. : This is an action of ejectment with 
a claim of £100 for damages for deprivation of the 
land brought by the plaintiff, suing on behalf of 
himself and as trustee for three other persons, 
against the defendants, under the following 
circumstances: — ^In the year 1877, one Donald 
Mclntyre became lessee from the Crown of Grold- 
field Homestead No. 22 on the Charters Towers 
goldfield, by a lease issued under the provisions 
of The GoJdfields Homestead Act of 1870 ^ containing 
an area of 81a. Ir. 19p. The lease was after- 
wards transferred to various persons, and on the 
22nd June, 1896, the plaintiff for himself and 
partners became the lessee. The writ in the 
action was issued and served on the 16th Sep- 
tember, 1896. On the 19th September the 
plaintiff sold to one David Missingham 20a. Ir. 
6p., part of the leasehold, and covenanted by 
deed to transfer the lease to the managers respect- 
ively of the Queensland National Bank and the 
Bank of Australasia, such managers to stand 
possessed of the lease — as to the part sold to 
Missingham in trust for him absolutely, and as to 
the remainder in trust for the plaintiff absolutely. 
On the 21st September the plaintiff, in perform- 
ance of the covenant, transferred the lease to 
James Miles and Alexander Hobson Pritchard, the 
bank managers before mentioned. Prior to the 
commencement of the action and up to the trial, 
the defendants were in possession of some seven 
acres of the land (not being part of that sold to 
Missingham) and were using it without the consent 
or permission of the plaintiff — ^portion as an area 
for stacking tailings, and portion as an auriferous 
sands claim — to which they claimed to be entitled 
under the provisions of the Gold Mining Statutes 
and Begulations. The fact of the transfer to 
Miles and Pritchard was without objection pleaded 
by the defendant at the trial as a ground of defence 
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arising after delivery of statement of defence under 
O.XX.r.2, whereupon the plaintiff applied for and 
obtained leave to add Miles and Pritchard as 
plaintiffs. Plaintiff's counsel declined my sug- 
gestion to take advantage of the provisions of r. 8 
of the order to confess the plea and apply for his 
costs, but decided to go on with the case. The 
plaintiff having proved the facts I have stated, 
Mr. Macnaughton moved for a nonsuit on two 
grounds, viz. : — (1). That plaintiff's title had not 
been proved ; (2) that the plaintiffs' — Miles and 
Pritchard's — title did not accrue until after the 
issue of the writ. The first ground of non-suit 
was based upon an objection taken to the admissi- 
bility of the certificate of the several transfers of 
the lease endorsed by the Warden on the lease as 
evidence of the transfers — on which point I was 
against Mr. Macnaughton. On the second Mr. 
Jameson did not consent to be non-suited, and I 
decided to hear the defendants' case, and reserved 
the question of law. The defendants then proved 
(1) that they being holders of miners' rights, had 
been, since March last, and continuously up to the 
trial, in possession of the land in dispute by 
permission of Mr. O. Cavey, a predecessor in title 
of the plaintiffs ; (2) that on the 5th August they 
made two applications for the land to the Warden 
— one for a tailings area and one for an auriferous 
sands claim ; (8) that they complied with all the 
regulations in that behalf ; (4) that the application 
for the tailings area was rejected by the Warden 
on the 2drd September ; (5) that on the same day 
the application for the auriferous sands claim was 
adjourned till after the trial of this action ; and 
(6) admitted that they had to a very limited extent 
worked outside the boundaries of the auriferous 
sands claim. 

The facts being as I have stated^how does the case 
stand ? The plaintiff in an action of ejectment must 
have a right of entry — t .«., a legal right to enter and 
take possession of the land. He must have a legal 
title, and his title to actual possession must be shown 
to have accrued on or before the day on which posses- 
sion is claimed in the writ. It cannot be later than 
on the day on which the writ is issued. A bene- 



ficial estate will not suffice. Where ceMui qui 
trustent sue they must also join as co-plaintiffs the 
holders of the legal estate. (Allen v. Woods 
68 L.T.N.S., 148. See cases cited in Cole on 
Ejectment, p. 288, and the old form of writ of 
ejectment.) The writ in this action was issued and 
served, as I have already stated, on the 16th 
September, and the title of the plaintiffs Miles and 
Pritchard did not accrue until the 21st September, 
five days later, so that at the commencement of 
the action they had acquired no estate or interest 
whatever in the land, and, therefore, had no right 
of entry. As regards these plaintiffs, it is clear 
that they must be non-suited (Cole 298). As 
regards the plaintiff Crisp, irrespective of the title 
claimed by the defendants under the gold mining 
statutes(which I am not for a moment considering), 
he had a legal title on the 22nd June and right up 
to and after the issue of the writ — viz., to the 21st 
September. But by the transfer to Miles and 
Pritchard on that date, his legal title has ceased 
since the issue of the writ, and has expired before 
trial. Consequently he is not, under any circum- 
stances, entitled to judgment for recovery of the 
land, nor to any damages for mesne profits, which 
are only recoverable by a landlord from a tenant, 
(Distress and Replevin and Ejectment Act of 1867 , s. 
184) a relationship which does not exist here. S. 
94 of the same statute, however, provides that " in 
case the title of the claimant shall appear to have 
existed as alleged in the writ and at the time of 
service thereof, but it shall also appear to have 
expired before the time of trial, the claimant shall, 
notwithstanding, be entitled to a verdict according 
to the fact that he was so entitled at the time of 
bringing the action and serving the writ, and to a 
judgment for his costs of suit." Therefore, 
although neither set of plaintiffs can recover 
possession of the land in this action, or any . 
damages for mesne profits, I am compelled t 
consider the case made by the defendants in order 
to determine this question of costs. It will be 
necessary, therefore, to enquire and determine 
whether the defendants were entitled to occupy 
the land under the circumstances set forth. 
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The Goldfields Homestead Act of 1870 was repealed 
by The Goldfields Homestead Leases Act of 1886, 
whioh is, to a large extent, a rescript of the repealed 
Act. Holdings under the former Act are to be subject 
to the provisions of the repealing Act (s. 5.) It is 
clear from the provisions of ss. 2 and 16 of the 
repealed Act that leases granted under that Act 
did not authorise the lessee to mine, the lease was 
to be granted for other than mining purposes (s. 2). 
By s. 16 any authorised miner or miners — that is, 
a miner holding a miner's right under 20 Vic, 
No. 29 (now repealed) ss. 8, 4 — could '< search for 
and work gold" in land leased under the Act, and 
mark off and obtain registration of a claim, in 
accordance with the regulations '' in the same 
manner as if their claim was situated on un- 
occupied Crown land, subject to compensating the 
lessee for actual injury only to improvements." 
The Act 20 Vic, No. 29, was repealed by The 
Goldfields Act, 1874, s. 9, which defines the 
privileges conferred by a miner's right issued under 
that Act, the first of whioh is <* to take possession 
of, mine, and occupy Grown lands for mining 
purposes." The lease under which the plaintiff's 
claim was issued in 1877 was under the Act of 
1870, and after the repeal of 20 Vic, No. 29. 
The Act of 1870 was repealed in 1886. These 
two repealed Acts are, therefore, now material only 
for the purpose of assisting, so far as may be 
necessary, in the construction of the Act of 1886, 
under which the defendants claim to be lawfully 
in possession of the land. The defendants claim 
that s. 28 (1) of the Act of 1886 entitles them to 
the tailings area and the auriferous sands claim. 
By this enactment, '' any holder of a miner's right 
may apply for and take up for mining purposes, 
in accordance with the provisions of the Goldfields 
Acts, any land comprised in a holding under the 
Act, may mark off the claim to which he is 
entitled, and may obtain registration thereof in 
the same manner as if the land were unoccupied 
Grown land." This section appears to be sub- 
stantially the same as s. 16 of the repealed Act of 
1870. S. 29 provides for compensation practically 
in the same manner and on the same principles 



as were expressed in the former Act. By the 
interpretation clause of the Act of 1886, s. d» 
terms in that Act are generally to have the same 
meaning as is assigned to them in the Ooldfields 
Act. The term << mining purposes" used in s. 28, 
is defined by the Act of 1874 as '' the purpose of 
searching for or obtaining gold from earth by any 
mode or method of mining, and of stacking or 
otherwise storing any auriferous earth." Earth, 
as also there defined, is << any rock, stone, quartz, 
day, sand, soil, or mineral." The regulations 
issued under the Act of 1874, of October 6th, 1880, 
prescribe the mode of taking up a claim (5), for 
working it continuously vnthin two days after 
marking off (10), and of 5th September, 1894, for 
obtaining a tailings area after marking off the 
ground (27), and of 18th June, 1896, for obtaining 
an auriferous sands claim on unoccupied Grown 
lands. It was not contested that the defendant 
had strictly complied with all these regulations. 
It appears, therefore, to me, that stacking tailings 
is " mining purposes" as defined by the Act of 
1874, within the meaning of s. 28, and that the 
defendants were entitled to enter, mark off, apply 
for, and obtain registration of, a tailings area on 
the homestead, and that, as regards the plaintiff 
Grisp, the defendants were lawfully in possession 
at the commencement of the action — 1.«., the date 
of the writ — so that as regards that portion of the 
land, Grisp had not then a right of entry thereon. 
The defendants' possession and right to possess 
lawfully continued up to 21st September, the date 
of the transfer to Miles and Pritohard, and was 
not determined (if at all) until the 2drd, when the 
Warden rejected their application. I do not pro- 
pose to discuss the decision of the Warden. It 
does not effect my judgment. He may have had 
sufficient reasons — non-compliance with regula- 
tions, or otherwise — for rejecting the claim, which 
were not brought before me. If his decision is 
wrong, there is a remedy provided by the statute. 
I express no opinion on it. Then as to the 
auriferous sands daim, it was proved that the 
defendants were there engaged in oollecting 
auriferous sludge and tailings^ by means of a dam 
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across a creek, which they carted to the tailings 
area, and there treated by the cyanide process f oi: 
recovering gold. That also appears to me to be 
« mining purposes" as defined within the meaning 
of B. 28, and the defendants, in my opinion, were 
entitled to apply for and take up a claim for that 
purpose upon the homestead in accordance with 
the regulations. For the reasons I have already 
given, they were lawfully in possession at the 
commencement of the action, and, indeed, up to 
the hearing, as their application has not yet been 
determined by the Warden. Then as to the small 
trespass alleged by the defendants working outside 
the boundaries of this claim, I point out that the 
width ^has not yet been defined by the Warden, 
80 it may be doubtful whether there is any trespass 
or not. However, as the defendants have admitted 
it, and to settle all doubts, I assess the damage at 
one shilling, for which the plaintiff. Crisp, will 
have judgment. I should not have done this but 
for the agreement between the parties that all 
amendments of the pleadings should be made to 
decide the substantial question whether such 
claims could be taken up on a homestead held 
under the Act of 1886. The plaintiffs having 
failed on this question, they are, in my judgment, 
outside the provisions of s. 94 of The Distress, 
Beplevin, and Ejectment Act of 1867. Their title 
having been displaced by the action taken by 
defendants to take up the claims, consequently 
they cannot recover judgment for their costs under 
that section. It is unnecessary in the present case 
to consider whether this section is affected by 0. 
LIV, which gives the court a general discretion as 
to costs, as there are no grounds here for exer- 
cising any such discretion in favour of the plain- 
tifib. There will, therefore, be judgment of non- 
suit against the plaintiffs. Miles and Pritchard, 
judgment for the plaintiff Crisp for one shilling 
damages for trespass, without costs, and judgment 
for the defendants on all the other issues, with the 
general costs of the action against all the plaintiffs. 

Solicitor for plaintiff : J. Dwyer. 

Solicitors for defendants : Jarvis d Turner. 



Chxtbb J. 18th November, 1896. 

CASHMAN V. 7 NORTH OOLDEN GATE GOLD MINING 
COY., LTD. 

Forfeiture of shares — Action for damages — 
Acquiescence — Estoppel, 

In an action for damages by a shareholder against the 
company for the wrongful forfeiture of shares claiming 
no equitable relief, the defendant pleaded acquiescence 
in the forfeiture and laches. No objection was taken 
to the pleas, issue was joined thereon, and at the trial 
evidence was given by both parties on the pleas. By 
consent the issue under these pleas was left to the judge. 

On motion for judgment, plaintiff's counsel objected to the 
defence of acquiescence and laches being allowed. 
Held, that although the defences were not strictly 
admissible in the action, the evidence substantially 
raised the defence of estoppel, and leave was given to 
amend the statement of defence accordingly. 

Held, also, that the action would Ue. 

CatchpoU V. Amber gate Railway Co, (1 E. and B. Ill), 
BvUen v. South New Zealand G.M. Co. (1 Q.L.J. 72), 
and Qreig v. South New Zealand G.M, Co, (1 Q.L.J. 
189) followed. 

Wood V. Woad (L.B. 9 Ex. 190) not followed. 

Motion for judgment after trial on the findings 
of the jury. 

Macnaughton for the plaintiff. 

Jameson for the defendant company. 

The facts and arguments appear fully in the 
judgment of the learned Judge. 

Macnaughton cited the following cases and 
authorities : — As to the action being maintainable : 
CatchpoU V. Ainbergate Bailway Co, (1 E. & B. 
Ill), Lindley on Companies (6 Ed. 584), Cockerell 
V. Van Dieman's Land Co. (18 C.B. 454), Bullen 
and Leakeys Pleadings (8rd Ed. 290), Be The Neto 
ChiU Gold Mining Co. (45 Ch.D. 598), Re HiWs 
Waterfall Estate and G,M. Co, (1896, 1 
Ch. 947), Qreig v. South New Zealand Gold 
Mining Co. (I Q.L.J. 189). On the question 
of forfeiture : Buckley on Companies (5 Ed. 
489), Clark v. Hart (6 H.L.C. 688), Johnson 
V. Lxjttle's Iron Agency (6 Ch.D. 687). On 
the question of acquiescence : Grieg v. South New 
Zealand Gold Mining Co, (1 Q.L.J. 189). 
On the measure of damages : Owen v. Routli (14 
C.B. 827), M' Arthur v. Lord Seaforth (2 Taunt. 
267), Mayne on Damages (4 Ed. 174). 
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Jameson dted the following oases and 
authorities : — Against the action being maintain- 
able : Lindley on Companies (5 Ed. 584), Wood v. 
Woad (L.R. 9 Ex. 190), Owen v. Legh (8 B. and 
A. 470). On the question of acquiescence and 
laches : Bale v. Jewel (18 Ch.D. 660), In re Estates 
Investment Co,, Ashley's Case (L.B. 9 Eq. 268), 
Heymmvn v. European Central Railway Co, (L.B. 
7 Eq. 164), Lehmann v. Mc Arthur (L.B. 8 
Ch. 496). 

Macnaughton in reply, cited Garden GuUy Co. v. 
McLister (1 App. Gas. 89), Lindley on Companies 
pp. 68, 682, Joseph v. Lyons (16 Q.B.D. 280), 2 
Storey Eq, Jur. 18 Ed. s. 1617. 

Chubb J. referred to BuUen v. South New 
Zealand Gold Mining Co. (1 Q.L.J. 72), and 
Balkis Consolidated Company, Ltd, v. Tomkinson 
(1898, A.C. 396). 

Chubb J. : Li this action, which was tried before 
me and a jury at the Circuit Court, Normanton, 
on the 24th September last, the plaintiff sought to 
recover from the defendant company~(l) £4000 
damages for the wrongful forfeiture and sale of 
plaintiff's shares ; and (2) in the alternative iSlOOO 
damages for breach of No. 20 of the defendant 
company's articles of association in not offering 
the plaintiff his proportion of the shares so forfeited. 
The plaintiff did not claim any equitable relief. 
The defendant denied (1) the wrongful forfeiture, 
and pleaded (2) that the shares were properly 
forfeited for non-payment of calls; (8) that the 
plaintiff was not entitled to any of the shares so 
forfeited ; and (4) that the plaintiff acquiesced in 
the forfeiture, and had by delay lost his right (if 
any) to relief. It was admitted that the plaintiff 
was an original shareholder in the company in 
respect of 1900 fully paid up and 8000 contributing 
shares, and that no notice, first, second and third 
calls was (as required by No. 4 of the Articles of 
Association) advertised in the Croydon Golden Age 
newspaper. The jury found (1) that the shares 
were forfeited for non-payment of calls ; (2) that 
the calls were not properly made — (a) in respect 
of notice by advertisement in a Croydon newspaper : 
(6) in respect of notification of the calls by letter 



from the secretary ; (8) that the directors, before 
forfeiting the shares, did not serve a notice on the 
plaintiff requiring him to pay the calls doe on or 
before a day named in such notice, under liability 
of forfeiture (Article No. 18); (4) that the 
plaintiff became aware from Shanklin, the 
secretary, that the shares were forfeited, about 
January or February, 1898 ; (6) that he did not 
become aware of the redistribution of the forfeited 
shares until the commencement of the action; 
(6) that the market value of the shares at the date 
of forfeiture, 16th November, 1892, was nil ; (7) 
that at the commencement of the action their 
market value was Is 6d and 6/8ths of a penny per 
share ; (8) and of the same value at the trialy and 
assuming the plaintiff to be entitled to damages, 
(9) ig620 168. 8d. for the forfeited shares, and (10) 
£86 16s. for 476 shares, the plaintiff's proportion 
of the forfeited shares. The equitable questions of 
acquiescence and delay raised (Xi the pleadings 
were left by the respective solicitors for the parties, 
who appeared as advocates at the trial, to be 
decided by me, and I accordingly withdrew from 
the jury the questions on that part of the case. 
Upon plaintiff's solicitor moving for judgment I 
adjourned the motion to Townsville to be argued, 
and argument was accordingly delivered on 28th 
and 29th October last by Mr. Macnaughton, of 
counsel for the plaintiff, and Mr. Jameson, of 
counsel for the defendant, both counsel moving 
for judgment, when I reserved my decision. The 
questions raised on the argument were — (1) Can 
the action be maintained against the defendant 
company ? (2) Is the defence of acquiescence and 
laches open to the defendants, and, if so, has it been 
proved ? (8) Has the plaintiff a right of action m 
respect of the redistribution of the forfeited shares? 
It was not disputed by defendant's counsel 
that there was evidence to support all the 
findings of the jury, and the measure of 
damages was not attacked. He, however, 
contended that on the evidence the paintiff had 
acquiesced in the forfeiture of the shares, that he 
had expressly abandoned his interest in them, and 
was now estopped from recovering against the 
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defendant company both in equity and at law. I 
will, therefore, prooeed to the consideration of the 
questions in order: — The first one stated in its 
proper form is — *' WiU an action lie by a share- 
holder against a company merely for damage for 
the wrongful forfeiture of shares?" Both sides 
relied upon a passage in LindLey on Companies (5th 
Ed. p. 584), in support of their opposite con- 
tentions. The passage from Lindley is as follows: — 
<< Whether the invalidity of a declaration of 
forfeiture afifbrds a defence to an action by the 
injured shareholder against the company for 
damages occasioned by its wrongful act, is a 
question on which decisions conflict. But if a 
member has been in fact wrongfully expelled and 
been damnified it is not easy to see why an action 
should not Ue." The distinction drawn in the 
note (a) to cases where the company has no power 
to forfeit need not be considered here, as the 
defendant company had that power under their 
Articles Nos. 17-21. That the action can be main- 
tained was clearly so decided in Catchpole v. 
AmbergaU Railway Co. (1 E. & B. Ill), although 
in the later case of Wood v. Wood (L.B. 9 Ex. 
190), the contrary was held. Catchpole v. Amber- 
gate Railway Co. was not cited in Wood v. Wood. 
In BvUen v. South New Zealand Gold Mining Co.t 
Ztd.y and Greig v. SotUh New Zealand Gold Mining 
Co.y Ltd., (reported in 1 Q.L.J. 72 and 189, 
respectiYely) the action was successfully maintained, 
so that there are three authorities — two of them 
Queensland ones — against the single conflicting 
English decision. In both BuUen's and Greig's 
cases the plaintiff asked for equitable relief — to 
get his shares back, or in the alternative for 
damages for their loss ; and in each case the judge 
expressly decided that the plaintiff was entitled to 
have damages for the wrongful forfeiture. In 
Bvllen's case the court gave the plaintiff his 
election to have shares or damages. In Greig's 
case the court gave damages, but refused equitable 
relief. [See also Tompkinson v. Balkis Consolidated 
Co. (1891, 2 Q.B. 614, affirmed 1898, A.C. 896).] 
Upon these authorities, therefore, and upon 
principle, I am of opinion that the action wHl lie. 



On the second question plaintiff's counsel con- 
tended that the defence of acquiescence and delay 
was not open to the defendants in this action ; that 
it was confined to oases where equitable relief only 
was sought, and not to cases of this kind. This 
objection was raised for the first time on the 
motion for judgment. The defence was pleaded 
without demur, issue was joined on it, and it was 
one of the issues at the trial, and evidence upon it 
was given by both sides. In 2 Storey (Eq. Jur.> 
12th Ed., S. 1520), it is stated that a defence 
peculiar to Courts of Equity is founded upon the 
mere lapse of time and the staleness of the claim 
in cases where no statute of limitations directly 
governs the case. In such cases. Courts of Equity 
refuse to interfere where there has been gross 
laches in prosecuting rights, or long and unreason- 
able acquiescence in the assertion of adverse 
rights. Equity follows the law, or, as has been 
said, acts in obedience to it. I do not think this 
defence can be admitted in a common law action 
such as this without doing violence to the 
Statute of Limitations. As those issues, however, 
were left to me to decide, so far as they are 
necessary in fact to be decided, I find against the 
plaintiff upon the facts, and for the reasons which 
I will mention presently, and the defendant will 
have the benefit of those findings, so far as they 
may afford a defence. Acquiescence and laches 
create equitable estoppels, but estoppel by deed, 
conduct or statement is a defence common enough 
at law, and I think the defence of estoppel, was, 
though not technically pleaded in substance, raised 
at the trial, and the evidence to support an 
estoppel was given without objection under the 
plea of acquiescence. Estoppels must now be 
pleaded; formerly the matter of an estoppel in 
pais might be given in evidence without plea at 
the trial. If, therefore, any formal amendment of 
the defence is necessary for the purpose of doing 
justice, I shall, although on the argument I 
refused Mr. Jameson's application to amend, 
allow it, the more especially as I am satisfied upon 
consideration that the plaintiff was not taken by 
surprise, and it is largely on his evidence that my 
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decision proceeds. The defence of estoppel being 
then admitted, I have no doubt that my finding 
ought to be in favour of the defendant company* 
When the plaintiff left Croydon to go to Sydney, 
he knew calls were to be made, for he furnished 
his wife with money and instructed her to pay 
them. The jury found that in January or Febru- 
ary following the plaintiff knew of the forfeiture. 
When "he applied to the secretary for all his scrip, 
he was, on his own evidence, told that he '' owed 
money for calls.*' From that time until the 
commencement of the action, he took no decided 
steps to assert his rights. In May or June, 1895, 
he employed solicitors to obtain from the company 
his paid-up scrip ; but made no claim in respect of 
the contributing scrip. Up to seven or eight 
months before he commenced this action the shares 
were valueless. During that time the mine was 
being worked on tribute with no returns to the 
tributors. In September, 1895, the mine began 
to pay. All that he appears to have done was to 
speak to several directors about his scrip. His 
statement as to want of means is inconsistent and 
insufficient, even if that were a good excuse, (see 
judgment of Harding J. in GreUfs case sup.), as it 
appears he was at the time carrying on other 
mining ventures. If, therefore, the plaintiff were 
claiming equitable relief here, on these facts I 
think he would be adversely concluded by the 
principle laid down in Senliouse v. Christian, cited 
19 Yes. 157, and reported in note to 19 Beav. 856, 
Prendergast v. Turton (1 Y. & C. C.C. 98), and 
Glegg v. Editumson (8 D.M. & G. 787). But there is 
evidence from his witness Enust, and the defen- 
dant's witness Cuthbert, both directors of the 
company, which, though the plaintiff denied it I 
believe, that the plaintiff distinctly told them, 
according to one, two years ago, according to the 
other eighteen months at least before the action, 
that << he did not want his contributing shares, he 
only wanted the paid-up scrip, as he could make 
money on them and could not on the contributing." 
This statement, coupled with his previous know- 
ledge of the forfeiture, is, I think, evidence of an 
abandonment by the plaintiff of his interest in the 



shares — and so I find. And further, with know- 
ledge of the powers of the directors to dispose, 
under the articles, of forfeited shares, which the 
plaintiff as a shareholder had, the plaintiff is, in 
my opinion, estopped, by his own statement that 
he did not want the shares, from now complaining 
of the forfeiture. In Ride v. Jeu:eU (18 Gh. D. at 
667), Kay J. remarks— " Whether it is called 
abandonment or estoppel seems to me to be 
indifferent." As to the claim under Article 20 for 
not offering the plaintiff his proportion of the 
forfeited shares, that article is as follows : — " Any 
share so forfeited shall be deemed to be the 
property of the company, and may be disposed of 
in such manner as the directors in meeting think 
fit, the shareholders having prior right of purchase 
after forfeiture pro rata before they are offered to 
the public." Plaintiff's right only accrues if the 
directors determine to sell the shares. They were 
not offered to the public, but offered to and 
accepted by the contributing shareholders pro rata. 
The shares were then of no value, and no fraud 
has been alleged against the company in respect of 
this distribution. The directors thought fit to 
dispose of them in this manner, and it seems to 
mo that the plaintiff has no grievance remediable 
at law for this action of the directors. It follows 
that the defendants are entitled to succeed. My 
judgment, therefore, will be for the defendant 
company with costs. 

Solicitor for plaintiff : F. Tahart, Croydxyn. 

Solicitors for defendants: Beard Gorton ^ Croydon, 



Chubb J. 



18th November, 1896. 



Re CABBIE, Kx jmrte abbaham. 

Attachment— 0. XI I. rr. 2, 20—0. XLIIl. r. 2 

—G. 0. XXIII. r. 9. 

Since the Judicature Act. the memorandam prescribed bj 

G. 0. XXIII. r. 9, is no longer necessary. 

Motion on behalf of Robert Abraham, trustee 
of the estate of B. Carrie, in liquidation, to commit^ 
or in the alternative for a writ of attachment against, 
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Dwyer, a solioiior, for non-complianoe with an 
order made in the liquidation on 12th Aogost, 1896, 
requiring him to pay into conrt £121. 

Macnaughton for the trustee. 

Dwyer in person. 

The order served not having heen indorsed with 
the memorandum prescribed by G. 0. XXIII. r. 9, 
Chubb J., referred to Hughaton v. Goffage, before 
Griffith C.J. (Cownur, October 6th, 1896). 

Macnaughton : Thomas v. Palin (21 Ch. D. 366) 
shows that the indorsement is not now necessary. 
The practice before the Judicature Act is stated 
by Kay L.J., in In re Gray (1892, 2 Q.B., 460). 

Divyer: Hughston v. Goffage is a decision in 
my favour. 

Chubb J. : I do not think the point was 
judicially decided in Hugliston v. Gofage, because 
on the objection to the absence of the indorsement 
being taken, counsel for the motion yielded to the 
objection, and on his admission that he could not 
successfully resist the authorities cited the learned 
Chief Justice simply dismissed the motion. Two 
of the three cases cited were before the Judicature 
Act, and the other was since 1883, when the 
highest rules were altered and the indorsement 
restored, but in a modified form (E.S.C.B. 1883, 
0. XLI. r. 6). They are therefore not applicable. 
The Court of Appeal in Thortias v. Pa/tn, which 
does not appear to have been cited in HiigJtston v. 
Goffage^ decided conclusively that since the 
Judicature Act the indorsement was no longer 
necessary. The English Bules in force at the date 
of that decision were substantially the same as 
ours are now. The only question is whether the 
fact that our rule was left standing by the 
Abrogation Bules of 1882, makes any difference. 
For the reasons given in Thomas v. Palin^ with 
which I agree, I do not think it does. 

Solicitors for trustee : RoherU^ Leu d Ba^mett, 

[See NEXT CASE.] 



Obiffith C.J. 4th December, 1896. 

HUGHSTON V, OOFFAGE. 

Application to vary order — Poxcer to rehear — 
Order not taken out — Attachment . — G.O. 
XXIIL, r. 9. 

On a motion for a writ of attachment objection was taken 
that the order, disobedience of which was the ground 
of the motion, had not been endorsed as required by 
0.0. XXIII., r. 9. Counsel moving admitted that the 
objection was fatal, and the motion was dismissed with 
costs. The order was not taken out. After the time 
allowed for appeal from the order had elapsed, an 
application was made to rehear the motion, and vary 
the order on the ground that the objection taken on 
the first hearing was invalid, inasmuch as since the 
passing of the Judicature Act, 0. XXIII., r. 9 was 
no longer in force. 

Held, without deciding whether a Judge has power to vary 
an order properly made by him in the presence of both 
parties, that the fact that a point was not fully argued 
on the hearing of the motion was not a sufficient 
ground for a rehearing. 

Qutere : Whether GO. XXIIL, r. 9 has been abrogated by 
the Judicature Act. 

Motion on behalf of Frederick Hughston for the 
rehearing of a motion to attach Harry Campbell 
Go£fage for contempt, and to vary an order made 
by the Chief Justice on the first hearing directing 
the motion to be dismissed with costs, and in the 
alternative for other relief. 

The plaintiff had applied for a writ of attach- 
ment against the defendant for failure to comply 
with an order directing him to pay money into 
court. On the hearing of the application the 
objection had been taken which appears in the 
headnote, and the opposing counsel admitting his 
inability to resist the objection, the motion was 
dismissed with costs. The order was not taken 
out, and after the time had elapsed for an appeal 
from the order, the present application was made. 

Sydes for the applicant : This is a case in 
which a judge has power to rehear his order, 
inasmuch as the order has not been taken 
out, and the case therefore falls within one of the 
exceptions to the general rule which prevents the 
court from reviewing its own order (iB^ St. 
Nazaire Co., 12 Ch.D. 88, MUler's case Ch.D. 
166 ; Baden-Poicell v. Wilsoti, W.N. (1894) 
146.) It is also a case in which the power to 
rehear, which is a discretionary power, ought to 
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be exercised, for it has been decided in England 
that this rale was abrogated by the English 
Judicature Act (Thomas y. Palin 21 Gh.D. 866), and 
therefore it was abrogated by the Queensland 
Judicature Act. The objection was not argued ; 
and if it had been, the motion would not have been 
dismissed. 

Power for Go£Eage, declined to consent to a 
rehearing, 

Obiffith G.J. : I refused the motion to commit 
on October 5 upon an objection taken by Mr. 
Power, counsel for the defendant, who objected 
that the provisions of 0.0. XXUI., r. 9, had not 
been complied with. Mr. Stumm, who represented 
the plaintiff, admitted that it was a fatal objection, 
and thereupon I dismissed the motion. The order 
has not been drawn up. I am now asked to 
rehear the motion on the ground that the objection 
taken by Mr. Power was a bad one, and that an 
order for committal ought to have been made. In 
the first place, I have very serious doubts whether 
under the circumstances I have any power to 
rehear the matter. The order was made on 
October 5th, and the time for appealing ran from 
that date. It is possible that I have power to 
rehear, but it is very doubtful. Lord Justice 
Cotton at any rate was of opinion that a judge has 
no such power (Ee Adam Eyton, 86 Gh.D., 
p. 299.) Other judges have thought that a judge 
ha9 such a power. It is not necessary, however, in 
the view I take of the case, for me to decide on 
this application whether I have power or not. 
For supposing that I have the power, the next 
question that arises is whether I ought to exercise 
it. Now, it has been held in England that the 
mere fact that a point has not been fully argued is 
not a sufficient ground for a rehearing. Clearly 
the only ground that can be urged for a rehearing 
in this case is that the point of practice was not 
sufficiently argued. I do not think that is sufficient 
ground for rehearing the motion, even if I have 
power to do so. And, finally, I am not at all 
satisfied that the point was not correctly decided. 
I am not sure that this court is bound by the 
decision in Thomas y, Palin (21 Gh.D., 866), 



although I believe it has been followed in the 
Northern Court recently by Mr. Justice Chubb. 
Having, then, grave doubts whether I have the 
power to rehear, but having no doubt that if I 
have I ought not to exercise it in this case, I 
refuse the application. I wiU hear the alternative 
motion. 

Solicitors for applicant : J. N. Solnnson d Co. 

Solicitors for respondent : Thijnne d Macartney. 



CHARTERS TOWERS DISTRICT COURT. 



Noel D.C.J. 



26th November, 1896. 



ALDRBD V. REDMOND. 



Practice— Plea of set-off by way of cross-action 

—District Courts Act of 1891 (55 Tie., No. 33), 

s. 68. 

A plea of set-off by way of cross-action can only be pleaded 
in the District Court where the cross-action arises out 
of the same matter as the original claim. 

This was an action for illegal and excessive 
distress, in which the defendant had given notice 
of a plea of set-off, by way of cross action, of an 
alleged slander of the defendant by the plaintiff. 

Macnaughton, for plaintiff: This plea should 
be struck out, as a cross-action must arise out of 
the same matter as the original claim, and is 
probably confined to actions ex contractu {Dibbs v. 
NewcastU Coal and Capper Co., 1 S.C.R. ^.S.W») 
248; Zimmlery. Manning, 2 S.C.R. (N.8.W.) 285; 
Jones V. Corker, 8 S.C.R. (N.S.W.) 236 ; Head v. 
Cleary, 8 W.N. (N.S.W.) 116). S. 68 of the 
District Court Act, under which cross- actions can 
be pleaded, is taken from s. 17 of the New South 
Wales Common Law Procedure Act of 1857, upon 
which the decisions cited were decided. This plea 
amounts really to a counter-claim, which is not 
provided for in District Court procedure. 

Mansfield : The New South Wales cases do not 
apply, as they were decided under the old common 
law practice, in which no counter-claim is allowed. 
S. 68 of the District Court Act was passed after 
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the Judicature Act, and as a counter-claim is 
defined as being in the nature of a cross-action by 
the defendant (Boscoe's Nisi Prim, 16th Ed., p. 
671) the words of s. 68 are wide enough to 
include any demand of the defendant against the 
plaintiff. 

NoEii D.C.J. : I think that the words cross- 
action in s. 68 of the District Court Act bear the 
restricted meaning contended for on behalf of the 
plaintiff, and, therefore, that the plea must be 
struck out 

Solicitors for plaintiff : Wynn Williams d 
Townley, 

Solicitors for defendant : Jar^i* d Turner. 

[Reported by Mr. A. W. Macnaughton.] 



SEPTEMBER AND DBCEOTER SITTINGS OF THE FULL COURT. 
Griffith C.J., Coofeb and Poweb JJ. 

COBBIOAN V. FARRELLY. 

2nd, 8rd, and 4th September, 

and 8th December, 1896. 

Will — Retocatum of probate — Party preparing a 

will under which he receives a benefit — Ontis 

of proof of knowledge and approval of testator 

of contents of will — Misdirection — Executor's 

right to costs out of esUite, 

One of the residuary legatees ander the will of a testator 

brought an action for revocation of probate of the 

will against the executors, who had taken oat Probate 

in Ck>nunon Form. The will had been drawn by F., 

an articled clerk, and a son of one of the ezecntors, 

and contained a bequest to him of £4000 to be paid to 

him within one month of the testator's death. The 

case made by the plaintiff at the trial was that the 

execution of the will had been procured surreptitiously; 

that it had always thereafter been kept secret ; and 

that it did not express the true intentions of the 

testator. The evidence for the defendants was in 

strict denial of the plaintiff's case. Beal J. directed 

the jury in accordance with the law laid down in the 

first two paragraphs of the judgment delivered by 

Parke B., in Barry v. BuUin (2 Moo. P.C. pp. 482-3), 

that the onuM prohandi that the will was the act of a 

free and capable testator was on the defendants, and 

that where a party prepares a will under which he 

takes a benefit, a suspicion is raised against a will, 

and that the jury should not find in favour of the will 

unless that suspicion was removed, the onus of 



removing the suspicion being on the defendants. The 
jury found that the will was duly executed and that 
the testator knew and approved of its contents, with 
the exception of the gift to F., but that he intended by 
his will to give P. half his property. It was not in 
dispute that at the time of the execution of the will 
the testator believed his property to be worth about 
£8000. 

Beal J. gave judgment revoking probate, and decreed 
Probate in Solemn Form, excluding the gift to F. 

Held, per Coopsr and Power JJ. (Gbitfith C. J. dUtentiente) 
that the jury had been properly directed, and that 
there being evidence to support the finding, the verdict 
must stand. 

Held by Gbiffith C.J. : That upon the admitted facts the 
finding of the jury that the testator intended to leave 
F. half his property so far altered the burden of proof 
which, up to that time, had rested on them by reason 
of the preparation of the will by the legatee, that a 
further direction became necessary, and that a new 
trial should be had. 

An executor's right of recourse to his trust estate for costs 
incurred by him, qua executor, is a right arising from 
the nature of the contract between himself and the 
author of the trust, and one which can only be 
curtailed or lost by such inequitable conduct on his 
part as may amount to a culpable neglect or violation 
of his duty as executor. 

Held, that the obtaining by the executors of Probate in 
Common Form did not amount to such a violation of 
their duty as executors as to deprive them of their 
right to costs of the action out of the estate. 

Motion on behalf of the defendants in an action 
f6r revocation of the probate of the will of James 
Gorrigan deceased, by Thomas Corrigan as one 
of his next of kin, against William Farrelly and 
another as executors of the will, to set aside in 
whole or in part, the judgment directed to be 
entered by Beal J. on the hearing of the action at 
the Brisbane Civil Sittings, or in the alternativd 
for a new trial on the grounds (1) That there was 
no evidence to support the findings of the jury, 
and that the findings were against the evidence 
and the weight of evidence ; and (2), that the 
judgment of the learned judge on the findings was 
contrary to law. 

The course of the trial and the evidence appear 
fully in the judgments of the learned judges. The 
following questions and answers were put to and 
received from the jury on the trial of the action : 

1. Are the words James Gorrigan, at the end of 
the document marked A, part of Exhibit 1, (the 
will, of which Probate had been granted i 
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Common Form), the signature of James Corrigan 
in the claim mentioned? Yes. 

2. Did the said James Corrigan sign the said 
document as and for his last will and testament 
in the presence of J. B. Charlton and Joseph H. 
Shepherd, both present at the time ? Yes. 

8. Was the said document read over to the said 
James Corrigan, before he signed the same ? No. 

4. Did he, the said James Corrigan, before and at 
the time when he so signed his name, know and ap- 
prove of the contents of the said document ? Yes, 
with the exception of the words four thousand pounds 
(£4tOOO) which words he did not know and approve 
of. The jury believe the testator's intention was 
to leave half his property to William Farrelly. 

5. Did the said J. B. Charlton and Joseph H. 
Shepherd sign their names as witnesses to the said 
document in the presence of the said James 
Corrigan, and of each other ? Yes. 

6. Did they so sign their names at the time 
when, and immediately after, the said James 
Corrigan signed the said document ? Yes. 

7. Was the said James Corrigan of sound mind, 
memory, and understanding at the time when he, 
and when the said J. B. Charlton and Joseph H. 
Shepherd, signed their names to the said 
document ? Yes. 

Beal J. directed judgment to be entered for the 
revocation of the Probate in Common Form, and 
decreed Probate of the will in Solemn Form, omit- 
ting the bequest to William Farrelly. He allowed the 
costs of both parties out of the estate, but directed 
that the defendants' costs should not be paid until 
the plaintiff's costs had been satisfied out of the 
estate. The defendants appealed. 

Byrnes^ A.G.y and E. Lilley for appellants. 

Oore- Jones and A. Lilley for respondents. 

Byrnes, A,0. : The defendants attack the find- 
ings of the jury, on the ground that there was no 
evidence to support them. As a matter of fact, 
the only evidence on the points reaUy in question 
was that of William Farrelly and his father, and 
absolutely no evidence was called in denial. The 
appellants submit that a jury is not entitled to 
disregard plain evidence when it is uncontradicted, 



and there is no suspicion as to the hond-fides of 
the witnesses. In the present case, the finding of 
the jury that the testator duly executed his will, 
and that he intended to give William Farrelly half 
his property, remove any suspicion as to William 
Farrelly's trustworthiness, while that of his father 
was never questioned. Those findings so far 
altered the burden of proof, which had, up to that 
time, rested on the defendants, by reason of the 
preparation of the will by young Farrelly, that a 
new direction to the jury became necessary, and 
that direction not having been given, a new trial 
should be had. In any event, the order post- 
poning the right of the executor defendants to 
indemnity for costs out of their trust estate 
to the plaintiff's right to costs out of the estate 
was clearly wrong; for an executor can only 
be deprived of his prior right of recourse for hia 
costs to his trust estate where there has been 
misconduct or a violation of a duty on his part, 
which cannot be truly alleged of these executors. 
He cited Beamish v. Beamish (1894 I.R. 1 Ch. 7), 
Fulton V. Andrew (L.R. 7 H.L. 44), TyrreU v. 
Painton (1894 P. 161) ; Tristram and Coote, 11th 
Ed., p. 499 ; Be Price (81 Ch. D. 485). 

Power J. referred to Hegarty v. King (7 I.L.R., 
Ch. 18). 

Lilley: In this case the defendants by the 
clearest evidence have discharged the duty which 
was on them of proving the righteousness of the 
will, and the finding of the jury that the testator 
intended to leave young Farrelly half his property 
removed any suspicion which might have attached 
to the trustworthiness of the witnesses. There 
was no conflict of evidence, and in this respect the 
case differs from the cases of the Metropolitan 
BaUway Co. v. Wright (11 A.C. 162), PhilUps v. 
Martin (16 A.C. 198), Martin v. Municipality of 
Brisbane (1894 A.C. 249), and the other cases which 
limit or restrict the power of the court to interfere 
with the findings of a jury. If a jury can disregard 
the clear and uncontradicted evidence of a witness 
whose veracity is not impeached, then every will 
in the country may depend for its validity on 
the caprice of a jury. It seems, however, that the 
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strict rules as to the treatment of findings by juries 
do not apply to will cases {Phillips v. Martin, 15 
A.C. 198, Donnelly v. Broughton, 1891 A.O. 
435). The presumption in favour of the due 
execution of a will is a strong one, especially when, 
as in the present instance, the complainant has 
slept on his rights {Daynmn v. Daynwn, 71 L.T. 
699). There is no onus on persons propounding 
a will to prove that the testator knew and approved 
of every word of the will, but only that he approved 
generally of its contents {Banks v. Good/ellow, L.R. 
11 Eq. 472), and the suspicions which attached 
to the will have been overcome by the '< clear 
testimony" required by the case of Donnelly v. 
Broughton {ubi sup.). The defendants are there- 
fore entitled to a new trial. 

The order as to costs was clearly wrong, for the 
defendants succeeded in establishing, with the 
exception of the legacy to Farrelly, the will they 
have proved in Common Form. There was no 
misconduct on their part, and though the form of 
the judgment was, following the case of Fulton 
V. Andrew (ubi sup,), to revoke the former grant, 
they were successful on the major part of the action. 
He also cited Commissioner for Railways v. Toohey 
(9 A.C. 720), Williams' Executors 11th Ed. 811, 
Morgan & Wurtzburg p. 179, Barry y.BtUlin (2 Moo. 
P.O. 480), Jie Love (29 Ch.D. 848), Cotterell v. 
Strattan (L.B. 8 Ch. 295), Re Kni(jht*s WUl (26 
Ch.D. 82, 89), Farrotc v. Austin (18 Ch.D. 58), Dodds 
V. Tuke (25 Ch.D 617), Stott v. Milne (lb. 710). 

Gbiffith C.J. referred to Turner v. Hancock 
(20 Ch. D. 808), Re Berry's Trusts (7 Q.L.J. 68.; 

Gore- Jones and A, Lilley: The matter was 
entirely one for the jury, and their finding must 
stand. When once a suspicion is raised against 
the righteousness of a will, the question of that 
righteousness is entirely at large for the jury, and 
they are not bound to accept any uncontradicted 
evidence, much less evidence given under such 
circumstances as appeared in the present case. A 
new trial wUl not be granted unless the finding was 
one which reasonable men could not have arrived 
at on the evidence. Here there was ample evidence 
to support the view taken by the jury, and their 



finding must stand. On the question of costs, the 
plaintiff submits that there was misconduct on the 
part of the executors. They cited: Lacy v. Forrester 
(8 Dowl. 668), Ee Huysmans' WiU (17 A.L.T. 
128, 216 at p. 2-7), Metropolitan Railway Co. v. 
Wright (11 A.C. 52), Commissioner for Railways v. 
Brown (18 A.C. 188), Phillips v. Martin (16 A.C. 
198), Seaton v. Sheridan (12 Tim. L.R., 286), 
Ewan V. Queensland Investment and Land Mortgage 
Co., Ltd. (4 Q.L.J. 114), WiUiams v. Union Bank 
(5Q.L.J. 114), WiUiams' Executors (9th Ed. p. 14), 
Bums' Eccl. Law (Vol. iv. 74), Fulton v. Andrew 
(L.R. 7 H.L. 448), Paske v. Ollatt (2 PhiU. 828), 
Hegarty v. King (7 L.R. Lr.B. p. 18), Swale v. 
Milner (6 Sim. 572). 

C.A.V. 

December 8th. 

Griffith C.J. ; The defendants, who are the 
executors of James Farrelly, deceased, obtained a 
grant of Probate in Common Form. The plaintiff, 
who is one of the next-of-kin, and is also one of 
the residuary legatees under the will, brought this 
action for revocation of the probate. The will 
was drawn by William Farrelly, son of one of the 
executors, and an articled clerk. By the will 
a legacy of iS4000 was left to William Farrelly for 
his own benefit, to be paid within a month 
after testator's decease. The case was tried before 
Real J. and a jury. The plaintiff alleged in his 
statement of claim that the will was not duly 
executed, and that the testator did not know and 
approve of its contents. The jury found that it 
was duly executed, and the question now at issue 
relates only to the knowledge and approval of the 
testator. At the trial, the case made for the 
plaintiff was in substance that the execution of the 
will was procured surreptitiously, that it was 
always afterwards kept secret, and that it did not 
in any way express the real wish of the testator. 
Li support of this view, it was contended that the 
will was inconsistent with his repeatedly expressed 
intentions in many respects, to which, in the view 
that I take of the case, it is not necessary to 
refer in detail. The main objection was 
based upon the legacy of ig4000 to W. Farrelly, 
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and reliance was placed on the rale laid down in 
the case of Barry v. BuUin (2 Moo. P.C. 480, 1 
Curt. 687), and adopted in Fulton v. Andrew (L.B. 
7 H.L. 448), and Tyrrell v. Painton (1894 P. 157). 
The learned judge directed the jury in accord- 
ance with the law as laid down in the first two 
paragraphs of the judgment of the Privy Council 
delivered by Parke B., as reported on pp. 482-8 of 
Moore's report. 

It appeared upon the evidence, and was not in 
dispute, that at the time of the execution of the 
will, and at the time of his death three years later, 
the testator believed himself to be worth abou^; 
£8000 ; that he knew that the will had been drawn 
by William Farrelly ; that he entertained a very 
high regard for both him and the defendant 
Farrelly, the executor, in whose favour he had 
previously made a will by which he left him a 
legacy amounting to about half his estate as he 
then supposed it to be ; that William Farrelly had 
for a long time before testator's death transacted 
aU his business under a power-of-attomey ; that 
testator knew he had given him a substantial 
benefit under a will made shortly before the one in 
contest; and that testator on his death-bed 
telegraphed asking either the defendant or his son, 
W. Farrelly, to come to him in Sydney — a distance 
of 600 or 700 miles. 

William Farrelly deposed that the will was 
drawn in accordance with the testator's instructions, 
and the defendant Farrelly said that the testator 
had in conversation often referred to the legacy of 
£4000 left to the son. No imputation was made 
on the character or veracity of this witness, but 
his evidence was impeached on the ground of 
interest arising from relationship. William 
Farrelly further alleged that the will was a 
transcript of one which had been drawn a very 
short time before, with the exception of a gift of 
£10 to the Roman Catholic Church, and that it had 
been re-executed (with this addition) in consequence 
of the earlier will having been damaged by rain in 
the course of a journey. 



firm of solicitors to which young Farrelly 
was articled, and had been paid by him. It was 
also alleged that the will had been for nearly three 
years in testator's possession, for a portion of 
which time young Farrelly had been absent in 
in Europe. 

The will was signed by the testator in a fair and 
firm hand. 

On the other hand, it was alleged that the 
testator, although he could write his name, was 
otherwise illiterate, and was unable to read 
writing ; but this evidence was controverted. 
There is no doubt, I think, that upon the evidence 
it was open to a jury to find that the proponents 
of the will had not discharged the onus laid upon 
them under the rule as defined in Barry v. BttiUnf 
and if they had so found, and if there were no 
more in the case, it is clear that the verdict ought 
to stand. 

The jury, however, found that the testator 
knew and approved of the contents of the will, 
except the words '* Four thousand pounds " in the 
gift to William Farrelly, but that he intended to 
leave W. Farrelly half his property. Upon this 
finding it is contended that, it not being in 
controversy that at the date of the execution of 
the will the testator believed his property to be 
worth £8000, the jury have in effect found that 
the will so substantially expressed the true 
intention of the testator, as to prima facie remove 
the suspicion excited by the circumstance that the 
will was prepared by the legatee ; that the suspicion 
being so far removed, the case should have been 
treated according to the rules for dealing with 
evidence applicable in ordinary cases— that is, 
without imposing any special burden of proof on 
the proponents of the will, and that, applying 
those rules, the verdict was against the evidence 
so far as regards the finding of an intention to 
leave William Farrelly half the property, as dis- 
tinguished from the definite sum of £4000. 

It is said, also, that the direction of the learned 
judge was inapplicable to the facts as found by the 



It appeared that the costs of drawing this earlier jury — which, perhaps, from one point of view, 
will had been charged to the testator by the | may be regarded as another way of putting the 
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point that, assuming the jury to have weighed 
the evidence in the proper balance, the verdict is 
against the evidence. On the other hand, it is 
contended, in effect, that in a case in which 
suspicion once arises, the whole matter is at large 
for the jury, and that their decision cannot be 
reviewed by this court. The rules as to setting 
aside the verdict of a jury in a case of conflicting 
evidence are well established, and nothing that I 
have to say will indicate any disposition not to 
follow them implicitly. It is, therefore, necessary 
in my judgment to consider carefully the jury's 
finding. And it seems to me that it involves two 
distinct matters ; one of substance going to the 
whole case, and one of detail. They have found 
in effect that the testator intended to give young 
Farrelly a benefit, which, if the actual facts, as 
they turned out after his death, had been as they 
were believed by him to be both at the date of the 
will and at the time of his death, would have been 
substantially commensurate with that actually 
expressed in the will, but that the form in which 
the gift was expressed was inaccurate. 

The point of substance involved in the finding 
is, I think, very material in considering the onus 
of proof resting on the proponents of the will. It 
is true that, in consequence of subsequent deprecia- 
tion of part of the testator's property, his whole 
estate turned out to be worth considerably less 
than he supposed. It is true, also, that a gift of 
£4000 to one person, and of the residue of a 
testator's property to others may be very different, 
in its actual working out, to a gift of half to the 
one, and half to the others. But it appears to me 
that, in considering the bo7ia fides of the person 
who prepared the will, and determining whether 
the onus of getting rid of the burden of suspicion 
is discharged, regard ought to be had, not to the 
facts as we now know them, but to the facts as 
they were believed by the testator and the legatee 
to exist when the will was executed. The circum- 
stance that the value of the testator's property 
diminished between the date of the will and his 
death is, in truth, quite irrelevant. There is no 
evidence that any such fall was contemplated by 



any one at the date of the will, and the jury's 
knowledge of the history of the past few years 
would not lead them to think so. 

The case should, therefore, be dealt with in all 
respects on the same footing as if the property had 
increased in value instead of diminishing. Other- 
wise the validity of the will would, in effect, be 
made dependent upon matters ex post facto. No 
exception can be taken to the direction of the 
learned judge given under the circumstances of the 
trial, and as applied to the contest as then existing 
between the parties. But as applied to the actual 
state of the case, as shown by the finding of the 
jury, I think that the direction was incomplete, 
and possibly misleading. 

Suppose that the case made by the plaintiff had 
been in accordance with the facts as found by the 
jury— that is to say, that the testator, being of 
sound mind and knowing that he was executing 
his will, intended to leave to young Farrelly a 
benefit which, if the actual facts at the time of his 
death had been as he believed them to be when he 
made his will, would have been substantially equal 
to that expressed in the will, and if the value of the 
property had increased in the meantime, might 
have been much greater — but that the precise form 
of the gift was not approved by the testator, what 
would have been the proper direction to the jury ? 
In my opinion the proper direction would have 
been this: — 

(1). That the onus of proving that the contents 
of a will are known and approved by the testator 
rests always on the party propounding it, but 

(2). That in absence of fraud the fact that a 
will has been duly read over to a competent 
testator on the occasion of its execution, or that 
its contents have been brought to his notice in any 
other way, is, when coupled with proof of his 
execution of the will, sufficient and, generally, 
conclusive evidence that he knew and approved 
the contents {GuarcUwuse v. Blackburn L.B. 1 P 
&M. 109 at p. 116). 

(8). That to this rule there is an exception when 
the will is prepared by a person who takes a 
substantial benefit under it, and that such a 
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circumstance ought generally to excite the suspicion 
of the court and jury, and call upon them to be 
vigilant and zealous in examining the evidence in 
support of the instrument, in favour of which they 
ought not to pronounce unless the suspicion is 
removed, and they are satisfied that the paper 
propounded does express the true will of the 
deceased (Ba^-ry v. Butliny ubi sup.) ; but 

(4; That if the suspicion excited by the circum- 
stance that a benefit is given to the person who 
prepared the will, is removed by satisfactory 
evidence that the testator intended to give him a 
benefit substantially equivalent, or believed to 
be substantially equivalent, to that expressed 
in the will, the law does not require any particular 
species of proof as to the precise form or language 
of the intended gift, any more than in an ordinary 
case in which no suspicion had originally existed, 
{lb. at pp. 488-5) : and that in such a case the 
ordinary rules as to proving the testator's know- 
ledge of the details of the will apply, and that the 
evidence on that point should be dealt with on 
the ordinary footing, and without imposing any 
greater burden of proof on the party propounding 
the will than in other cases, due regard being had 
to any other circumstances tending to excite 
suspicion. 

I think that in the supposed case a direction 
stopping short at the third of the rules above 
stated, (a direction for which, in such 
a case, no authority was cited except the words of 
Sir John Nicholl, dissented from in Barry v. 
Butlin), would be a manifest misdirection. The 
effect that such a misdirection might have on the 
trial is apparent. The jury would not weigh the 
evidence in the right balance. In the present 
case, it is clear from the incidents of the trial that 
the jury thought to the end that the rule to be 
applied by them was the one applicable to the case 
as originally made, for while they were deliberating 
they came back and asked to be again instructed 
as to the rule by which they should be guided. 
They appear also to have attached considerable 
importance to the finding that the testator intended 
to leave William Farrelly half his property. 



It has been held by this court, following English 
decisions, that, in some cases, non-direction may 
be a ground for a new trial, although counsel did 
not ask for the direction at the time. And, when- 
ever it appears clearly that the jury have not 
addressed their minds to the true question, or have 
not been made acquainted with the true rule to be 
followed in deciding it, I think that any other 
practice would give rise to manifest injustice. It 
would, indeed, be treating the administration of 
justice too much as a game of skill, in which a 
combatant must lose if he fails to observe the 
arbitrary rules of the game. 

If, however, it is said that the case ought to be 
considered as if that direction had been given, 
reference must be made to the actual evidence as 
to the testator's instructions in detaQ. That 
e\idence is all one way. Young Farrelly says 
that the will was in accordance with the testator's 
instructions, and his father says that the testator 
told him of the actual contents of the will. 
Against this, reliance is placed on a statement by 
young Farrelly that he told his father that the 
testator had left him half his property, from which 
it is sought to be inferred that the testator's 
instructions were to express the gift in that form. 
I have several times had occasion to protest 
against the method of argument which consists in 
taking an isolated expression away from its 
context, and attributing to it a meaning which, in 
another context, or used under other circumstances, 
it might be capable of bearing. Farrelly says 
that his son never told him, and that he never 
knew, who had drawn the will, but that he knew 
both from testator and from his son that the 
legacy was £4000. There is nothing to suggest 
that young Farrelly, when he told his father that 
testator had left him half his property, had in his 
mind the form of the instructions given him by 
the testator. He was speaking of the will, which 
was then in existence, and of the contents of which 
he was well aware. And, as I have already 
pointed out, £4000 and half the testator's estate 
were then believed to be substantially equivalent 
amounts. I am not sure, indeed, that under the 
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circamstances, the expression used by young 
Farrelly was not the most natural. But to set 
this isolated expression against the express testi- 
mony of witnesses not liable to any unusual 
suspicion of untruthfulness or wAnt of trust- 
worthiness, seems to me to be relying on con- 
jecture rather than evidence {Commissioner for 
Railways v. Tooliey, 9 A.C. 720). 

It is nothing to the purpose to say that on a 
new trial another jury might find the same verdict. 
If the former jury had not the real question for 
determination present to their minds, the unsuc- 
cessful party is entitled to have that question tried 
by a properly instructed jury {Bray v. Ford, 1896 
A.C. 44). 

In the view that I take, it would be improper 
to offer any opinion on the merits of the case. It 
may well be that a jury, addressing their minds to 
the true question between the parties, and applying 
the true test as to the burden of proof, may still 
be of opinion that the parties propounding the 
will have not established that the testator knew 
and approved its contents. But I am of opinion 
that, owing to the unexpected course which the 
case took at its conclusion^ the verdict, which 
admittedly frustrates the intentions of the testator, 
and inflicts a grave stigma upon the character of 
persons who, perhaps, ought not to bear it, is so 
unsatisfactory that it ought not to be allowed to 
stand. 

It was suggested in argument that the additional 
finding of the jury was only intended as a solatium 
to the Farrellys' feelings, and that, in any case, it 
was not material. The former view is, however, 
I think inconsistent with the circumstances under 
which the finding was given. Those circumstances, 
in my opinion, point to the conclusion that the 
jury were anxious that what they believed to be 
the real intention of the testator should not be 
frustrated, and that they hoped, and perhaps 
believed, that some mode would be found of giving 
effect to it, if it were finally declared by their 
verdict. It is not unusual, on the criminal side of 
the court, for a verdict of guilty to be accompanied 
by a finding or expression of opinion which 



necessitates a further direction. The present 
seems to me an analogous case. It is true that 
the finding is immaterial in the sense that the 
will cannot be rectified in accordance with it. 
But it is, for the reasons I have already given, 
very material for the purpose of determining 
whether the jury applied the right rules of law to 
the decision of the facts. If the finding is to be 
disregarded, I agree that the verdict should stand ; 
but I do not see my way to disregard it, or treat 
it as immaterial. In my judgment, therefore, the 
findings of the jury in answer to Questions 8 and 4 
should be set aside, and a new trial directed as to 
those issues. 

A further question was raised on this appeal, 
relating to the defendants* costs of the action. 
The learned judge gave judgment for revocation 
of the probate, which had been granted in 
common form, and granted probate of the will 
in solemn form, excluding the gift to William 
Farrelly. He also directed that the plaintiff's 
costs, as between solicitor and client, should be 
paid out of the estate ; and that, subject to the 
payment of those costs, the defendants should have 
their costs out of the estate, but gave leave to 
appeal on the question of costs on the condition 
that the defendants should pay the costs of the 
appeal. 

The defendants contend that this judgment was 
wrong, and further that they are entitled to appeal 
from it without leave. They maintain that they 
are in the position of trustees, and that the costs 
properly incurred by them in the execution of 
their trust are a charge upon the trust estate in 
priority to any other sums payable out of it. 

There is no doubt that, as a general rule, '' the 
contract between the author of a trust and his 
trustees, entitles the trustees, as between them- 
selves and their cestuis que trustetU to receive, out 
of the trust estate, all their proper costs incident 
to the execution of the trust. These rights, rest- 
ing substantially upon contract, can only be lost 
or curtailed by such inequitable conduct on the 
part of a . . . trustee, as may amount to a 
violation or culpable neglect of his duty under the 
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contract'* {Per Selbomeh,C.f in Cotterellv. Stratum, 
L.B. 8 Gh. 295 at p. 802, cited by Jessel M.B., 
in Turner v. Hancock, 20 Ch. D. 808). I have no 
doubt that this rule applies to executors who are 
charged with the duty of proving the will by which 
they are appointed. And it is clear that the costs 
of a trustee, not being in the discretion of the 
judge, are not within s. 9 of the Judicature Act, 
and may be made the subject of appeal without 
leave. The only question, therefore, is whether 
the executors' conduct in this case has been such 
as to amount to a violation or culpable neglect of 
their duty. The only neglect of duty suggested 
was not proving the will in solemn form in the 
first instance. On this it may be observed that, 
if they had done so, it would probably have been 
admitted to proof without question and without 
modification, or, if it had not, the course of the 
trial and the expenses incurred would have been 
substantially the same as under the existing 
circumstances, so that the only unnecessary 
expense would have been that of obtaining probate 
in common form. But, however that may be, I 
am unable to come to the conclusion that, under 
the circumstances of the case, the executors have 
been guilty of any such misconduct as to deprive 
them of their contractual right to indemnity. I 
think, therefore, that, if the verdict is to stand, 
the judgment as to costs must be varied by pre- 
fixing a declaration that the defendants are 
entitled to retain their costs as between solicitor 
and client out of the estate, and that, subject to 
their right, the plaintiff is to have his costs. The 
subsequent direction as to defendants' costs should 
be omitted. 

With respect to the costs of this appeal, I think 
that if the verdict stands, the defendants are 
entitled to add to their costs of the trial, and with 
the same right of retention, their costs of the 
appeal, except so far as they were occasioned by 
the points on which they have failed, and that 
they should have the residue of their costs of the 
appeal out of the estate, but after payment of the 
plaintiff's costs. The phiintiff should be allowed 
to add his costs of the appeal, so far as they were 



occasioned by the points on which the defendants 
were unsuccessful, to his costs of the trial, and 
with the same priority. 

GooPBB J. : This action was tried before Beal 
J. and a special jury at Brisbane on the 17th 
August last, and the four following days. It was 
brought by Thomas Gorrigan to revoke probate of 
the will of James Gorrigan, his brother. 

The jury found that the will was executed in 
due form of law, but returned to the following 
Questions 8 and 4 the answers set against them 
respectively : *' 8. Was the said document read 
over to the said James Gorrigan before he signed 
the same?" '* No." "4. Did he, the said 
James Gorrigan, before and at the time when he 
so signed his name, know and approve of the 
contents of the said document ? " *' Yes, with the 
exception of the words four thousand pounds 
(£4000), which words he did not know and approve 
of. The jury believe the testator's intention was 
to leave half hig property to William Farrelly." 

Beal J. gave judgment revoking probate, and, 
excluding the gift to William Farrelly, decreed 
probate in solemn form. He gave the plaintiff 
his costs in priority to the defendants. The 
defendants appealed on the ground that there was 
no evidence to support findings 8 and 4, and that 
they were contrary to the evidence. 

James Gorrigan executed his will on the 26th 
June, 1890, by which he appointed John Farrelly 
and James Woolgar his trustees and executors. 
He bequeathed to each of them the sum of £50, 
to John Farrelly the sum of £10, to be paid to the 
priests of the Boman Catholic Church at Oympie, 
to William John Farrelly, son of the said John 
Farrelly, " for his own absolute benefit the sum of 
£4000, to be paid to him within one month after" 
the testator's decease ; he gave the balance of his 
property to his trustees in trust to convert the 
same into money, and thereout to pay his debts 
and legacies, and stand possessed of the residue in 
trust, to divide the same amongst certain relatives, 
one of whom is the plaintiff, and empowered the 
trustees to postpone the sale and conversion of 
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real and personal estate, or any part thereof, for 
so long as thej should think fit. 

The testator died on March 7th, 1894. At the 
time of making his will and at the date of his 
death, his property consisted of realty, money and 
shares in companies, and was supposed by him at 
the date of his will and immediately before his 
death, to be worth between £8000 and £9000. 
This erroneous opinion was the result of a state- 
ment made out by William Farrelly, at the 
testator's request, at the time he contemplated 
making his will. 

Probate of the will in common form was 
granted on 4th May, 1894, and the property was 
distributed. It appears that it was really worth 
about £4700, and William Farrelly received his 
legacy in full. 

The will was in the handwriting of, and was 
prepared by, William Farrelly, who was an 
articled clerk in the office of Messrs. Tozer and 
Conwell, solicitors, of Gympie. It is maintained 
by the defendants, the executors and propounders 
of the will, that this was done by William Farrelly 
as a private matter as a friend, and not in his 
capacity of clerk to Tozer and Conwell. No charge 
for this will was ever made by the firm, though 
they did charge for the draft of a previous will 
executed by James Gorrigan, under circumstances 
presently to be mentioned. It is alleged by the 
defendants that this previous will was, with the 
exception of the legacy of £10 to the priesthood, 
identical in terms with that in dispute. 

John Farrelly and his son William were 
intimate friends of the testator, who had, for the 
greater part of his life, earned his living as a 
labourer. It is stated that the latter made all his 
money, or most of it, under John Farrelly's 
advice and supervision. William Farrelly had 
been, ever since the year 1888, the testator's 
confidential business man, acting for him under 
power-of-attomey given in that year. The 
testator is said to have been of a shrewd but 
simple and confiding nature. 

On the iHi March, 1894, the testator and a Mr. 
LiUis weee staying at Noosa, near Qympie, when 



William Farrelly arrived with a draft will, which 
he states he had been instructed to prepare. The 
testiBbtor signed it in the presence of Lillis and 
Farrelly, who both witnessed it, but Lillis did not 
know that it was Corrigan's will. Gorrigan told 
him two or three days later that it was his will he 
(Lillis) had witnessed ; that his property was to be 
left to his brothers and sisters, excluding his 
brother Nat. ; and that William Farrelly was to 
get a ''dacent present." Lillis then suggested 
the gift to the Roman Gatholic Ghurch. 

William Farrelly states that he carried this will 
on horseback to Gympie in the rain, and that, in 
consequence, the document got wet. Some time 
afterwards, having occasion to open the envelope 
in which it was, he found that the will had been 
partially obliterated by water. Somewhere about 
the same time, he discovered that if a legatee 
witnessed a will, the gift of the legacy became 
inoperative. He asserts that the Noosa will was, 
with the exception of the gift of £10 to the church, 
identical in terms with that of 26th June, 1896. 

On discovering the defacement of the Noosa 
will, Farrelly says he communicated with James 
Gorrigan, and the result was the execution of the 
will in dispute. 

Shepherd, one of the witnesses to the second 
will, and a fellow clerk with Farrelly, did not 
know what became of the obliterated will (though 
the latter said he kept it at the office), and never 
heard of its being spoUt by water. 

The defendants, who claimed the right and were 
allowed to begin, gave evidence of the foregoing 
matters, and undertook to prove that the testator 
could write and read handwriting. This contention 
was challenged by the plaintifEs at the earliest 
opportunity, by cross-examination, and throughout 
the case. The question was evidently regarded by 
the parties as a highly important one, for of the 
fifteen witnesses called, only one was not examined 
on this matter. And it was important from two 
points of view. (1) William Farrelly proved that 
the practice in the office was to read over, in the 
presence of witnesses, to a person who was unable 
to read, any document about to be signed by him. 
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This was not * done in the case of Gorrigan's will. 
(2) If it were true, as was asserted by William 
Farrellj, that the testator had possession of the 
will himself for two or three years, the presumption 
that he knew the contents of it, if he could read, 
would be well-nigh irrebuttable, but of very little 
weight indeed if he were unable to decipher the 
contents. 

The evidence on this point, in the view I take, 
throws great Hght upon the case, and I think that 
if the jury, as reasonable men, ought to have come 
to the conclusion that the defendants' contention 
was not established, the suspicion which was 
excited by the other circumstances of the case, 
instead of being removed, became almost a 
certainty. If the jury had believed that Corrigan 
could read and write, it is hard to conceive how 
they could have found their answer to Question 4. 
I think it is clear that they had no such belief. 

The evidence offered by defendants consisted of 
the will signed " James Corrigan," which certainly 
proved that the testator could sign his name ; the 
testimony of Shepherd, one of the witnesses to the 
will, who also proved the testator's signature to a 
power-of -attorney ; and in cross-examination he 
said the. testator was not a quick writer, he signed 
the will " freely." " I always thought Corrigan 
could read and write." The testimony of Charlton, 
the other witness to the will, who said : <' I knew 
James Corrigan well, not very well. I knew he 
was able to sign cheques. I believe William 
Farrelly used to draw them." The testimony of 
William Farrelly, who was present at the execution 
of the will, who said : ^* He drew cheques and I 
drew cheques. He drew for personal expenses, 
and I drew all other cheques. He wrote to me 
from Brisbane. The letter is destroyed. A few 
days after I got a wire that he was going, &c. 
This is the wire [telegram signed Jas. Corrigan]. 
I asked him would he read it or would I read it" 
[the will]. In cross-examination the witness 
said: '<My father got some of the old man's 
papers. I never saw one paper. Deceased was 
not an illiterate man. He could write. He could 
read well. I know he had not to spell words when 



reading a newspaper. I knew Corrigan's hand- 
writing. I believe this is his handwriting. I am 
not positive ; I won't swear that is his hand- 
writing. My knowledge does not extend beyond his 
signature. I have received letters from him, one 
I am certain he wrote himself. This, dated July 
17th, 1889, is his. He told me he had written the 
letter 17th July, 1889." In re-examination this 
letter was put in (Ex. 7). 

Two other signatures of James Corrigan to 
documents in another handwriting were also put 
in. The witness further stated in re-examination 
— *' I have seen him read the papers, never heard 
him read the papers." It may be said of the 
letter (Ex. 7), that a careful examination will prove 
that it is not in James Corrigan's handwriting at 
all. Even the signature is not his. This was 
pointed out at the bar during the trial before 
Real J. 

The next witness was John Farrelly, who 
deposed that he did the whole of Corrigan's busi- 
ness till his son William Farrelly went to Tozer and 
Conwell's. *^ 1 had possession of his bank-book 
and cheque-book. He kept a separate account for 
household bills, and he afterwards told me when 
these bills became due, he got a clerk down the 
street to write out a cheque for him and pay these 
bills. The clerk's name he mentioned — Mr. 
Mellrick. Both of us operated on the other 
account. I know James Corrigan can read and 
write." In cross-examination the witness said: 
" James Corrigan used to sign cheques. I knew 
him to draw cheques, fill cheques up. I can't say 
why he got a clerk. He used to say to me, ' I 
won't bother you. I'll get Willie Mellrioh to 
write them out.' I know it was not a practice of 
his to draw cheques. I know that he was a very 
poor writer. I have seen him write, besides 
signing his name. I never heard him read ; saw 
him read." 

Two other witnesses gave evidence as to 
Corrigan's ability to read and write. Only one of 
them was cross-examined. That was defendants' 
case on this important point. The plaintiff him- 
self gave evidence in contradiction. " I am a bad 
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scholar, and he [the testator] was worse. He 
could not read without spelling the words. I 
never saw him write, more than sign his signature. 
When he left home he could not write, but where 
he learned I do not know. I was told he learned 
from some party to sign his name. He has given 
me letters several times to read for him." He 
was not cross-examined about this. 

The next witness was Michael Foley, Mayor of 
a municipality of Sydney. He knew deceased for 
eighteen or nineteen years, and up to the date of 
his death. He deposed : '' He was not a scholar. 
I lived in the same house two or two and a-half 
years. We were only lodgers. During that time, 
James Corrigan could not write, he could just 
sign his name. Time I spoke of is '78 or '79. I 
know nothing about his reading. I never heard 
him read. Later on I knew nothing about his 
education. I remember his learning to write his 
signature. That is the time I speak of. I saw 
him shortly before his death. He sent for me." 
In cross-examination he said — " I never heard 
him read. He hid a prayer-book in church." 
The next witness was Peter Mallon, a commission 
agent, who deposed—" I do not think he was a 
man of education. He might be able to write his 
name, but for to read writing he did not know 
much about it. He might read print." He was 
not cross-examined on this point. Margaret 
Tuncheon, who gave no evidence in chief as to 
Corrigan's education, said in cross-examination : 
" I have seen him with newspapers in his hand, 
as if reading." W. J. Monfries, a commission 
agent, gave no evidence in chief on the point, but 
in cross-examination said : *' He used to come 
in and ask me to read newspapers to him." Mary 
Jane McGrath, in cross-examination, deposed : " I 
never saw him reading newspapers." D. T. 
Corrigan, nephew of testator, said, " As far as I 
am acquainted with James Corrigan, he could 
neither read nor write. I have written two or 
three letters for him, and on several occasions he 
has received letters which he has handed me to 
read for him." He was not cross-examined on the 
point. Maurice Fitzgerald, a storekeeper, deposed : | 



" Knew James Corrigan twenty years or more. I 
don't think he could read. He often handed me 
papers to read for him. I don't know if he could 
write. He could not read writing. I have never 
seen him write. I remember when James Corri- 
gan was in the employ of Nathaniel Corrigan, in 
the Valley; whilst there he often, if he had two 
invoices, gave them to me to read for him and to 
place them as he had to deliver.' In cross- 
examination he said : << I noticed on one or two 
occasions he could not read the invoices to deliver 
the parcels. I never saw him write his name." 
This closed plaintiff's case. At the request of the 
jury, Thos. Corrigan was recalled and gave the 
following evidence in answer to them : — "I could 
read and write, but not very well. My brother 
James could not read or write except his name. 
My brother Terence could read and write. I 
believe he (James Corrigan) never wrote a letter. 
Never wrote to me. I can swear it. I am confi- 
dent of it, he never wrote a letter." In answer to 
the learned judge at the request of defendant's 
counsel, the witness said, << My brother Francis 
could not write. My sister in America can write. 
The school three miles away was a public school. 
Francis I never saw write. He could not write 
little or much when he left home." 

It appears to me that when the plaintiff showed 
his intention to contest the defendants' case as to 
the testator's capacity to read and write, that 
amounted to an allegation that there did not exist 
anywhere in the world any single scrap of the 
testator's writing beyond his signature. If the 
testator used to write, to fill up cheques, surely his 
confidential adviso.rs, John and William Farrelly, 
who did all his business for him, should be able to 
lay their hands on some document wholly or partly 
written by him. If he filled up cheques, surely 
some clerk in the bank at Gympie would be able 
either to produce a cheque so filled up, or at least 
depose to having seen such a document. 

Yet, notwithstanding this challenge by the 
plaintiff, and the fact that Oympieis connected by 
telegraph and rail with Brisbane, that there are 
two daily trains running between these places, that 
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the journey occupies only five or six hours, and 
that the case lasted several days, the only piece of 
writing, except his signature, which was offered in 
evidence as the proper writing of the testator, is 
manifestly spurious. I think the jury under the 
circumstances were entirely justified in coming to 
a conclusion adverse to the defendants' case upon 
this point. Indeed, I do not see how they could, 
as reasonable men, come to any other conclusion, 
and if am right, it is obvious that they must 
have looked upon Wm. Farrelly's conduct, in not 
reading over the will to testator in the presence of 
witnesses, as actuated by the most improper motive. 
His only object could be to conceal from the 
testator a disposition of his property which he 
feared he might not approve of. 

*' The rules of law, according to which cases of 
this kind are to be decided,'' says Parke B., in 
delivering the judgment of the Judicial Committee 
of the Privy Council in Ban-y v. Butlin (1 Curteis 
678), '* do not admit of any dispute .... These 
rules are two — the first, that the ontis probandi lies 
in every case upon the party propounding a will, 
and he must satisfy the conscience of the court 
that the instrument so propounded is the last will 
of a free and capable testator. The second is, that 
if a party writes or prepares a will, under which 
he takes a benefit, that is a circumstance which 
ought generally to excite the suspicion of the 
court, and calls upon it to be vigilant and jealous 
in examining the evidence in support of the 
instrument, in favour of which it ought not to 
pronounce unless the suspicion is removed, and it 
is judicially satisfied that the paper propounded 
does express the true will of the deceased ... If 
a person, whether attorney or not, prepares a will 
with a legacy to himself, it is at most a suspicious 
circumstance of more or less weight according to 
the facts of each particular case ; in some of no 
weight at all ... . varying according to circum- 
stances : for instance, the quantum of the legacy 
and the proportion it bears to the property disposed 
of and numerous other contingencies ; but in no 
case amounting to more than a circumstance of 
of suspicion demanding the vigilant care and 



circumspection of the court in investigating the 
case and calling upon it not to grant probate 
without full and entire satisfaction that the 
instrument did express the real intentions of the 
deceased.'* 

In Tyrrell v. Painton (1894 P. 161), Lindley 
J. says : ** The rule in Barry v. Butlin^ 
Fulton V. Andrew, and Broum v. Fislier, is not, in 
my opinion, confined to the single case in which a 
will is prepared by or on the instructions of the 
person taking large benefits under it, but extends 
to all cases in which circumstances exist which 
excite the suspicion of the court, and whatever 
their nature may be, it is for those who propound 
the will to remove such suspicion, and to prove 
affirmatively that the testator knew and approved 
of the contents of the document . . . ." It 
is quite clear, to my mind, that the gift of 
£4000 to William Farrelly, who prepared the will, 
is one suspicious circumstance ; that it is made 
payable to him within a month after the testator^s 
death is another ; and that it should be given to 
the beneficiary ''for his own absolute benefit" 
does not tend to allay the suspicion, seeing that the 
defendants' evidence was that the testator deckred 
he wished by this gift to benefit the children of 
John Farrelly. Another circumstance of suspicion 
is that the will remained, according to William 
Farrelly' s own evidence, in his personal possession 
(without his father's knowledge) from its execution 
until May, 1891, and from January, 1894, till the 
testator's death. I have already conunented upon 
the suspicious weakness of the defendants' case as 
to proof of the testator's capacity to read writing. 
The whole difficulty in this case arises from the 
rider of the jury to their answer to Question 4. 
This addition to their answer was made under the 
following peculiar circumstance : — 

At the conclusion of his sunmiing-up, the learned 
judge submitted seven questions to the jury, and 
after retirement they returned into court with the 
questions answered. Their answer to Question 8, 
'* Was the said document read over to the said 
James Corrigan, before he signed the same ?' was, 
*' No proof." It was then pointed out to them 
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that there was evidence on the point, and thej 
were asked to retire and further consider Question 
8, and answer it dearlj. At this point, one of the 
jurjonen asked if they might say what they thought 
the testator " understood were the words " where 
the words " four thousand pounds," now appear in 
the document." They were directed that it could 
make no difference, and unless the parties both 
consented or wished, they had better not. The 
jury then retired for the second time, and a 
discussion at the bar took place in their absence. 
It was stated that William Farrelly particularly 
decided to have the jury's opinion on the point 
suggested, and the plaintiff's counsel consented. 

When the jury returned to court with the 
answer " No," to Question 8, the judge informed 
them that " They may say what they think testator 
understood." They then retired for the third time, 
and on returning again to court they said '< in 
explanation of 4, as to testator*s intention, that 
** They believe the testator intended to leave half 
his property to William Farrelly." This belief on 
the part of the jury was doubtless founded upon 
William Farrelly's evidence as to what he told his 
father, and it has been argued that it removed the 
suspicion surrounding the case, inasmuch as it 
showed that the testator knew the contente of the 
will substantially, if not its exact wording. 

But what is the true interpretation of this rider, 
if it has any meaning more serious than a good- 
natured wish on the part of the jury to show John 
Farrelly that they did not altogether disbelieve 
him? The jury say that the testator did not 
know of the words ** four thousand pounds" in the 
will, or approve of them. He knew, of course, 
that he had executed a will with all due formalities ; 
if he had intended to leave half his property to 
William Farrelly, who was preparing the will, he 
must have given him instructions to that effect, 
and must have supposed that he carried them out. 
Therefore, it setms to me that the jury must have 
felt that while William Farrelly was pretending 
to read over to the testator a will leaving him half 
his property, his eyes were fixed on a document 
which gave him iS4000 in cash, to be paid within a 



month of testator's death. I cannot think that 
these two gifte are substantially equivalent, nor 
can I think that the jury's view of the transaction 
in any way lessens the suspicion which attaches 
to William Farrelly's conduct, but rather heightens 
it. Perhaps it is only reasonable to assume that 
both judge and counsel took this view, seeing that 
counsel did not think it necessary to ask the judge, 
nor did the latter undertake to address the jury 
further on their rider. He tad previously told 
them that their opinion of the testator's intention 
could make no difference. Both Bar and Bench 
agreed that it could be nothing more than ** a 
guess." Even if it is conceded that the argument 
I have just dealt with ought to prevail, there 
remains the other suspicious circumstances which 
have not been satisfactorily explained away. Can 
we then say thut the jury, being bound to see that 
all suspicion was removed, and to have it proved 
affirmatively that the testator knew and approved 
of the contents of the will, had not their minds 
directed to the proper question or were unreason- 
able in their view of the facts. I cannot say so : 
I think the learned judge's charge to the jury 
was sufficient under the circumstances, and 
unobjectionable in point of law, and as he has 
expressed no dissatisfaction with the findings, I 
think this appeal should be dismissed. 

Power J. : The trial of this case was commenced 
on the 17th August last, before Mr. Justice Real 
and a jury. The plaintiff was Thomas Gorrigan, 
and the defendants were the trustees and executors 
of James Corrigan, under a will dated the 26th 
June, 1890. Under this will, William Farrelly (a 
son of the defendant John Farrelly) was bequeathed 
for his own absolute benefit the sum of £4000, to 
be paid to him within one month after testator's 
decease. William Farrelly, although no relation of 
the testator's, was an intimate friend of his, and 
the plaintiff was a brother of the testator. Testator 
died at Kogarah, near Sydney, on the 7th March, 
1894. Probate of the will was granted to the 
defendanto on the 4th May following. In his 
statement of claim the plaintiff alleged that the 
will was not duly executed in accordance with the 
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provisions of The Succession Act of 1867, and that 
the deceased did not know and approve of its 
contents, and the plaintiff claimed that the probate 
of the will should be revoked. The trial was 
concluded on the 20th August, when certain 
questions were put to the jury by the learned 
judge. In answer to the first two questions, the 
jury found that the will was duly executed, but in 
answer to the third question they found that the 
instrument was not read over to James Corrigan 
the testator before he signed, and in answer to 
Question 4 which reads as follows : — " Did he, the 
said James Corrigan, before and at the time when 
he so signed his name, know and approve of the 
contents of the said document," the answer was 
* ' Yes, with the exception of the words four thousand 
pounds (£4000), which words he did not know and 
approve of." If this answer had stopped at the 
words " approve of," as it originally did, we 
should, in the event of an appeal, have had to 
consider (1) whether there was evidence to support 
the findings in answer to Questions 8 and 4 ; (2) 
whether the findings were contrary to the evidence, 
and, in accordance with our view of the evidence, 
to set aside the findings and grant a new trial or 
dismiss the appeal. In my opinion the appeal 
would have been dismissed without any hesitation. 
However, a juror after the jury had handed in their 
findings to the learned judge, asked if they were 
to express an opinion as to what they tJiou/jht the 
testator intended, and both parties consenting, the 
jury added to answer to Question 4 the words " the 
jury believe the testator's intention was to leave 
half his property to WiUiam Farrelly." The judge 
was not asked by counsel for the defendants to 
give any further direction to the jury on this 
addition to the finding ; nor was it made in the 
notice of motion one of the grounds for setting 
aside the answers to Questions 8 and 4 ; but during 
the course of the argument before us it was 
suggested, apparently for the first time, that the 
jury should have received a further direction. 

It was conceded during the argument that the 
learned judge directed the jury that the omu 
probandi lies in every case upon the party pro- 



pounding a will to show that the instrument is 
the last will of a free and capable testator, and 
that if a party writes or prepares a will under 
which he takes a benefit, that is a circumstance 
that ought generally to excite the suspicion of the 
court, and calls upon it to be vigilant and jealous 
in examining the evidence in support of the 
instrument, in favour of which it ought not to 
pronounce unless the suspicion is removed, and it 
is judically satisfied that the paper propounded 
does express the true will of the deceased. 

It was argued that the jury having added a 
rider to Answer 4, to the effect that in their thinking 
the testator meant to give William Farrelly a benefit 
equivalent to that expressed in the will, the 
learned judge should have directed them that if the 
circumstances which excited the suspicion of the 
court have been removed by satisfactory evidence 
on the part of those propounding the will, that then 
the law does not require any particular species of 
proof, form, or language of the intended gift more 
than in an ordinary case in which no suspicion 
had originally existed. 

It is important at this stage to see what 
directions, in addition to those referred to above, 
the learned judge did give to the jury. After 
referring to Tyrrel v. Painton (1894 P. 157) 
the learned judge said, << The present case was not 
one in which the party attacking the will had to 
prove that it was obtained by fraud, but one in 
which the parties propounding it had to prove that 
the testator knew and approved of the contents 
.... They must bear in mind the proposition of 
law which he laid down for their guidance that in 
this case the burden of proof was upon the person 
upholding the disposition in the will, and the 
other person had not to prove fraud. The question 
was, ' Was the will read over, and did the testator 
know and approve of the contents of the document T 
They might be satisfied that part of the will was 
read, and not satisfied as regards the other. If 
they were satisfied that the will was read over, 
except as to the gift to William Farrelly, or that it 
was not read over, that the deceased knew and 
approved of it, they would find accordingly." The 
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learned judge then drew the attention of the jury 
to that portion of the defendant Farrelly's 
evidence where he deposed that on one occasion, 
speaking to testator, he said: " How did you come 
to leave that £4000 to Willie ? Why did you not 
divide it T* And the learned judge suggested that 
the words " four thousand pounds *' may not have 
been used, fcnd that Mr. Farrelly may have been 
in error as to the precise conversation ; and he then 
directed the jury that ** the burden of proof was 
upon the man who set up the gift, and he must 
satisfy them as reasonable men, and discharge the 
saspicious circumstances which he had brought 
about by his own manner of acting." The learned 
judge, at the request of the jury, and before they 
had retired to consider their verdict, repeated his 
direction as to the drawer of the will being a 
beneficiary, and he added : " They (the jury) would 
remember that there was no evidence that the 
testator was not of sound mind, memory and 
understanding, and if it was proved that the gift 
of £4000 was read over to him, it would be 
for them to say whether he did not know and 
approve of it . " William Farrelly swore that he did 
read it over. 

It appears to me that the direction given by the 
learned judge was sufficient, and the jury then 
directing their attention to the evidence upon 
which I shall presently comment, found that the 
testator knew and approved of the contents of the 
document, with the exception of the words £4000, 
which he did not know and approve of, and they 
then added that they believed it was the testator's 
intention to leave half his property to William 
Farrelly. 

Now, assuming that the judge ought to have and 
had given the further direction suggested, would the 
jury have returned a different answer to Question 
4. I am of opinion that they would not, and I 
a propose to give my reasons for such opinion 
when dealing with the facts. 

In Ford v. Lacey (7 Jur. 684) it was held 
that non - direction is not a ground for a 
new trial, unless it has occasioned a verdict 

against evidence. Bramwell B. observed in that 

1 



case : " We are not bound to grant a new trial in 
every case of non-direction, but only where the 
non-direction produces a verdict against evidence.*' 

In Brtrry v. Butlin (2 Moo. P.O. 480) Baron 
Parke says : '< In all cases the onus is imposed on 
the party* propounding a will. It is in general 
discharged by proof of capacity, and the fact of 
execution from which the knowledge of and assent 
to the contents of the instrument are assumed.'* 
In the case under consideration, could the jury 
assume knowledge of and assent to the contents of 
the instrument from the fact that it was conceded 
that James Gorrigan was of sound mind, memory, 
and understanding, and that there was no doubt 
that he did execute a will. (See answers to Questions 
1, 2, 5, 6 and 7). I think this is a question for the 
jury, and depends upon the facts of the case. 
William Farrelly, who prepared the will, receives 
a legacy of £4000 for his own absolute benefit, to 
be paid within one month of testator's decease. 
The jury find that the testator did not know or 
approve of this legacy. It was contended for the 
plaintiff that as William Farrelly prepared the will 
under which he receives this four thousand pounds, 
payable within one month after testator's decease, 
it was a suspicious circumstance. Have these 
grounds of suspicion been satisfactorily removed 
by the evidence ; or, on the other hand, has the 
evidence adduced at the trial been such as to con- 
firm rather than remove the suspicions ? Has the 
evidence been such as to induce the jury who tried 
the case, or, should a new trial be granted, any 
future jury, to say that the testator did know and 
approve of the contents of the will, so far as the 
legacy of £4000 was concerned. 

It appears, from the evidence, that William 
Farrelly was an articled clerk, articled to Mr. 
Conwell, solicitor, of Gympie. He knew the 
testator so far back as the year 1881 or 1882, and 
had acted under power-of-attorney from him from 
September, 1888, to the time of his death. It 
will be observed, therefore, that he had every 
opportunity of knowing whether James Gorrigan 
was a literate or an illiterate man. It became a 
matter of the greatest importance in the case to 
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ascertain whether James Gorrigan could write, for 
if he could write, he could read writing, and as 
the will was alleged to have heen in his possession 
for a very considerable time, it would, to my 
mind, make very little difference whether or not 
the will was read over to him. The Important 
question, therefore, to be ascertained, and it was 
so understood by both sides from the outset of the 
case, was — Could James Corrigan write? He 
could write his name. William Farrelly, in 
support of the contention that testator could 
write, swore — "He drew cheques and I drew 
cheques. He drew for personal expenses, I drew 
all other cheques." No cheques were produced in 
support of this evidence, although Oympie, where 
James Corrigan and the witness had resided, was 
within a few hours' journey by rail of Brisbane. 
The witness, in cross-examination, was referred 
to two letters. He said : " One I am certain he 
wrote himself " ; and referring to one of these 
letters, he said : " This is his handwriting (hold- 
ing out one); this is not (holding out the other.) This 
dated 17th July, 1889, is his, this dated 10th 
September, 1888, is not. But this is his signature 
to it. He told me that he had written the letter 
17th July, 1889 " (Ex. 7). It is perfectly clear 
that Exhibit 7 was not written by the testator. 
Nearly all the witnesses called on both sides were 
examined as to their belief in testator's ability to 
read and write, and there was ample evidence 
given on both sides to enable the jury to decide 
this important question — it was entirely a matter 
for them. For instance, on the one hand, 
Michael Foley, a disinterested witness, said he had 
lived in the same house for 2^ years as the 
testator, and that, during that time, he could not 
write, but could just sign his name. Thomas 
Corrigan said : " When he left home he could not 
write, but where he learned I do not know. I was 
told he learned from some party to sign his name." 
And then at the close of the evidence, to show the 
importance the jury attached to this part of the 
evidence, Thomas Corrigan was recalled at the 
request of the jury, and in answer to questions put 
by them, said : " My brother James could not 



read or write, except his name." On the other 
hand, John Farrelly said he knew him to draw 
cheques and fill cheques up. And Patrick Rogers 
said he had seen him read one or two letters. 
Another suspicious circumstance relied upon by 
the plaintiff arises out of that portion of the 
evidence where William Farrelly said ** The words 
*Is this your signature/ &c., is the usual formula 
in our office when a man cannot read. The 
practice is to read it to him in the presence of 
witnesses. When he can read, the practice is 
either to give it to him to read, or to read it to 
him, in the last-mentioned case not in the presence 
of witnesses." Now, assuming the jury found 
that testator could not read, it is quite clear that 
the practice of the office was departed from on the 
execution of this will ; but, in addition to that, 
there was a previous will made by William 
Farrelly for testator at Noosa, which, so far as 
the legacy to William Farrelly was concerned, 
was similar to the will in question. That will 
William Farrelly said he read over to James 
Corrigan, who said it was correct. Mr. Lillis was 
then called in, and he and William Farrelly 
witnessed that will. This will was not read over 
in presence of a witness or witnesses. Mr. Lillia 
did not know that it was a will he was witnessing. 
This will was not shown to William Farrelly's 
master, Mr. Conwell, the reasons apparently being 
(see answer to a question put by a juryman) that 
the instructions were given to him privately, 
though charged for in Messrs. Tozer and Conwell's 
books. This will having been partially obliterated 
by water, the will of the 26th June, 1890, was 
prepared, and William Farrelly says, referring to 
this will, ** I read all the writing in this paper 
word for word just as now written there, except 
the signatures, and the part making it an aii- 
nexure to the affidavit. He understood it." No 
witness was present when this will was read. 
After the reading of the will, if it was read, the 
witnesses were called in, and they and the testator 
signed. This will was not shown to Mr. ConwelL 
If it is a fact that William Farrelly did read the 
will over, as he says, and that the testator, under- 
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standing it, executed it, then findings 8 and 4 are 
against the evidence. But, as I suggested during 
the course of the argument, that, although I might 
believe that statement of William Farrelly*s, the 
jury, who are the judges of the facts, were not 
bound to, even though it stood uncontradicted — it 
was impossible, of course, to contradict it. In 
Fulton V. Andrew (L.R. 7 H.L., p. 448), Lord 
Cairns, at p. 468, having stated, ** The jury must 
be satisfied the will was read over," proceeded as 
follows : ''I would ask your Lordships to observe 
that we have no means of knowing what was the 
view which the jury, in the present case, took with 
regard to the reading over of the will. The only 
witnesses upon the subject were those witnesses 
who themselves were propounding the will. No 
person else was present. No person else knew 
anything upon the subject." And again he says, 
at p. 465 : ** It was suggested that when once the 
jurors had before them uncontroverted evidence 
that the will was read over to the testator, any 
verdict on their part that the residuary clause was 
not known to the testator, would be opposed to 
their finding upon the issue that he was of sound 
and disposing mind. I say that that again was a 
question for the jurymen. And it might well be 
that they would not believe the evidence with 
regard to the reading over of the will." And 
Lord Hatherley, at p. 472, says : '< But there is a 
further onus upon those who take for their own 
benefit, after being instrumental in preparing or 
obtaining a will. They have thrown upon them 
the onus of showing the righteousness of the 
transaction. Now how did these persons discharge 
this onus in the present case ? They only dis- 
charged it by themselves giving evidence before 
the jury of the reading over of the will, and they 
were the only persons who did give that evidence. 
It would not have been difficult for them to have 
had other persons present when the reading over 
of the will took place. But that does not appear 
to have been done." 

It is unfortunate for William Farrelly that he 
did not, either at the execution of the will 
at Noosa, or at the execution of the will in 



question, call in some one to hear the wills read 
over, knowing that both wills were written out by 
himself, that no one else had seen them, and that 
he was receiving such a large sum of money, 
(about half of what testator believed he was worth 
in 1890), and that the legacy was payable under 
such peculiar circumstances. 

Another suspicious circumstance upon which 
the plaintiff relied at the trial is to be found in 
the evidence of Dawson Joseph Gorrigan, a son of 
Nathaniel Corrigan, and a nephew of the testator, 
who says that he remembers William Farrelly*s 
father and his father starting for Sydney just 
before the death of James Corrigan. He then 
says : '* I saw William Farrelly. He told me that 
his father had told him to be prepared for a great 
surprise. I said * I wondered what it could be.* 
He said he could not say, or he was not sure. I 
saw him again two or three days after the death 
of James Gorrigan. He came to my father's 
store, wearing a black band on his arm. He said : 
* Do you remember na talking about a surprise ? ' 
I said < Yes.' He said : ' My father tells me he 
believes James has left me £4000.' " Every word 
of his conversation was denied at the outset of the 
case by William Farrelly on cross-examination. 
If William Farrelly was telling the truth in saying 
no such conversation ever took place, then it was 
a most extraordinary piece of evidence concocted 
by Dawson Joseph Gorrigan. It was for the jury 
to say who was telling the truth. If they believed 
Dawson Joseph Corrigan, what inference might 
the jury draw from this conversation ? I should 
say the inference would be that William Farrelly 
meant to convey to a member of the testator's 
family that he, William Farrelly, was in absolute 
ignorance of the fact that he had been left £4000, 
and that, therefore, he could not have known the 
contents of the will, much less have drawn it — 
circumstances certainly calculated to allay any 
suspicions that might have arisen in the minds of 
the Corrigan family from the fact that he had 
been left £4000, payable within one month from 
the testator's decease. 

Order XXXYHI, r. 8, of the Judicature Act 
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provides that a new trial shall not be granted on 
the ground of misdirection , unless, in the opinion 
of the court, some substantial wrong or mis- 
carriage has been occasioned at the trial of the 
action. 

I have already intimated that, in my opinion, 
the judge's direction was sufficient, and I do not 
think that any further or fuller direction would 
have affected the result. I am therefore of 
opinion that no new trial should be granted. 

In Jenkins v. Morris (L.R. 14 Ch. D., p. 674), 
an application was made for a new trial on the 
ground that the verdict was against the weight of 
evidence and of misdirection. Jessel M.R., having 
commented on the rule corresponding with Order 
XXXVIII, r. 8, of our Judicature Act, said : " I 
cannot say that they (the jury) were wrong in the 
conclusion to which they have come, although I 
am not quite sure that I myself would have 
arrived at the same conclusion, yet I think we 
ought not only to be satisfied that they are wrong, 
but that they are so manifestly wrong that there 
has been a miscarriage of justice, before we ought 
to expose the parties to the risk, delay, and annoy- 
ance of a new trial." 

And in the same case, Bramwell L.J. : '* The 
Court of Appeal, as we have often had to say at 
Westminster, ought not to grant a new trial except 
upon the most cogent considerations, because they 
cannot do so without holding that the jury and 
the judge at the trial in the Divisional Court, or, 
as in this case, Vice-Ohancellor HaU, are all in 
the wrong in what they have done. Therefore we 
ought to have a very strong case indeed before 
we interfere." 

Mr. Justice Real was satisfied with the findings 
of the jury. 

I am of opinion that the application for a new 
trial should be refused. 

As to the question of cost<s, I concur in the 
judgment of the learned Chief Justice. 

Solicitor for plaintiff: J, t\ Watstm. 

Solicitors for defendants: jfV);<T, Vomcdl^ tf 
Tozfr. 
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Gbii^fith C.J., Cooper and Real JJ. 

THE QUEEN V, BfEDICAL BOARD OF QUEENSLAND, 

Ex parte horton. 

8th December, 1896. 
Medical Act of 1867 (31 Vic., No. 33 j, ss. 1, 
5, 4, 5, 8y 9 — Medical Begister — Diploma 
entitling applicant to practice — Fraud — 
Alandanms. 

H. procured his name to be entered by the Medical Board 
of Queensland on the register of legally qualified 
medical practitioners directed to be kept by s. 3 of Tke 
Medical Act of 1867 ^ by virtue of licenses which had 
been cancelled by the authorities by which they were 
granted. This fact having been subsequently discovered 
by the Board, they omitted H.'s name from the list 
which they published as required by s. 9 of the Act H. 
applied for a mandamus to compel the Board to restore 
his name to the register. 
Held, that as the effect of the mandamus if granted would 
be to enable H. to profit by a fraud, the application 
should be refused. 
Heldy per Grifftth C.J. and Cooper J. (Real J. dubitante), 
that the words "entitling him to practice," in s. 4 
of The Medical Act of 1867^ have reference to a 
presently existing right of practice, and not to a right 
which has ceased to exist; and that the diploma, 
degree, or license required by s. 4 of the Medical 
Act as a condition precedent to a person being 
deemed a legally qualified medical practitioner, must 
be a diploma, degree, or license which is still in force 
in the country in which it was granted. 
Application on behalf of Thomas R. Horton to 
make absolute an order nisi calling on the Medical 
Board of Queensland to show cause why they 
should not restore his name to the register of 
duly qualified medical practitioners of Queensland. 
In 1879 Horton obtained licenses from the 
Royal Colleges of Physicians and Surgeons of 
Edinburgh, and his name was placed on the 
register of duly qualified medical practitioners of 
Great Britain and Ireland. He then went to 
South Australia and was duly registered in that 
colony as a medical practitioner. In 1882 his 
licenses from the Edinburgh Colleges were can- 
celled, and subsequently his name was removed 
from the medical register of Great Britain. The 
diplomas remained in his possession, and in 1895 
were presented by him to the Medical Board 
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in support of an application to be registered as a 
legally qualified medical practitioner of Queens- 
land, and he was, on the faith of those licenses, 
registered accordingly. In 1896 the Medical 
Board discovered that Horton's licenses had been 
cancelled prior to his application to them, and 
after duly citing him and hearing him in his 
defence, they removed his name from the list of 
legally qualified practitioners. Horton obtained 
from Beal J. an order nisi for a mandamus to 
compel the Board to restore his name to the 
register. 

ScoU moved the rule absolute. 

Byrnes^ A.G. {Connolly with him), showed cause. 

Scott: The applicant relies upon the express 
words of 8. 4 of the Medical Act. S. 4 requires 
as the condition precedent to a right to have a 
person's name placed on the register that he " has 
received a diploma entitling him to practice." 
Here there is no doubt that he has received such 
a diploma. The applicant submits that the proper 
construction to be put on the words is that the 
diploma entitled him to practice at the time he 
received it. The intention of the Queensland 
Medical Act is to secure a standard of intellectual 
proficiency in medical men, and no more ; and once 
a medical man has obtained the necessary diploma 
in the manner prescribed by s. 4, that diploma is 
a sufficient qualification for admittance to the 
register in Queensland, irrespective of any subse- 
quent action of the body granting it (Ex parte 
Partridge, 19 Q.B. 467). The applicant places 
his case as high as to submit that were he apply- 
ing de novo on those diplomas, the Board could 
be compelled by mandamus to place his name on 
the register. 

But it is further submitted that once a name is 
placed on the register, there is no power in the 
Medical Board to remove it. The Board is the 
creature of a statute, and its powers are limited by 
the four comers of the Act creating it, and that 
Act contains no provision for the removal of a 
name from the register. That such a provision 
is necessary is shown by the fact that 27ie Imperial 
Medical Act of 1858 (21 and 22 Vic, No. 6) 



contains a section (s. 29) expressly providing that 
power, while in South Australia it has been the 
subject of an amending statute {Medical Act 
Amend me^it Act of South Australia, 1889, s. 6). 
The interpretation urged by the applicant is the 
plain meaning of the words of the Act, and should 
be adopted ( R, v. City of London Court, 1892 
1 Q.B. 190). 

Byrnes, A.G.: In this case a fraud was prac- 
tised on the Medical Board, and as the granting 
of the mandamus would enable the applicant to 
profit by his fraud, the mandamus will for that 
reason be refused. But the Board further claim 
a right and a power to remove from the register 
the name of a person which they have been 
induced by fraud to place there. They have under 
the Act a discretion as to placing names on that 
list, and they claim that in this case that discretion 
was warped and deceived by the untrue represen- 
tations of the applicant. The Board believed that 
the diplomas forwarded to them were diplomas 
which entitled the person holding them to practice 
in the country where they were granted at the 
time of his application to them, which they con- 
tend is the meaning of the words " entitling him 
to practice." That that is their correct interpret- 
ation is borne out by the provision in s. 9 that 
the practitioner shall practise according to his 
qualifications, and by the words '' of his being so 
qualified," in s. 1 of the Act. The applicant has 
no qualifications ; he has ceased to exist as regards 
the qualifications he received from the colleges in 
Edinburgh, qua them he is civUiter mortuus. The 
Board would rightly refuse to admit him to the 
register were they directed by mandamus to 
reconsider his case, and the Court will not over- 
ride the discretion vested in them by the statute. 
The rule should be discharged. 

Scott, in reply : There was no fraud or misrepre- 
sentation on the part of the applicant. His 
reading of ss. 4 and 5 led him to believe that his 
qualifications were sufficient. The ' < qualifications' ^ 
referred to in s. 9 are the qualifications conferred 
by ss. 4 and 5. The intention of the Medical Act 
is to secure competency and ability among 
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medical practitioners, and it does not concern 
itself as to thjir moral character or their ability 
to practise elsewhere. 

Qbiffith C.J. : This is an application for a 
mandamus to compel the Medical Board to restore 
the name of the applicant to the list of registered 
medical practitioners. The application is based 
. on the language of s. 4 of TJis Medical Act of 1867, 
which provides that any person who proves, to the 
satisfaction of the Queensland Medical Board, that 
he has passed through a certain course of medical 
study, and has received, after due examination 
from some recognised body, a diploma, degree, or 
license, entitling him to practise medicine in the 
country to which that body belongs, shall be 
entitled to registration as a medical practitioner 
in Queensland. It appears that the applicant 
many years ago obtained, after a proper course of 
medical study, from the Boyal College of Surgeons 
and the Boyal College of Physicians Edinburgh, 
licenses entitling him to practice medicine, but 
that these licenses were cancelled by these colleges, 
under circumstances which I will refer to after- 
wards, before he made his application to be 
registered in Queensland. It is contended that 
the words '*has received" were complied with, 
because it can be asserted with truth that many 
years ago he had received a license of that kind 
from those colleges. That is so, but the 
section goes on to say, «a diploma, degree, or 
license entitling him to practise medicine" in that 
country. I should be disposed, in construing 
this section, if it stood alone, to apply the words 
of Lord Esher, in the case cited by Mr. Scott, 
that if the language is not clear, if it is ambiguous, 
we must adopt that construction which will not 
lead to a manifest absurdity. But we must look 
at the other provisions of the statute. Now, the 
1st section, after providing for the appointment 
of a Medical Board, provides that any person being 
desirous of being declared a legally qualified 
medical practitioner, shall submit a diploma, 
degree, or other certificate or proof of his <' being 
so duly qualified" for the examination and 
approval of the Board. These words certainly 



indicate that he is to submit a document which 
proves that he is, at the time that he submits it, 
duly qualified. Then it is provided by s. 9 that 
« every person registered under this Act shall be 
entitled, according to his qualification or qualifi- 
cations, to practise medicine or surgery, or 
medicine and surgery, or to compound and dis- 
pense medicine," &c. And the 10th section provides 
that '' any person being so registered as aforesaid, 
who shall practise, profess to practise, or act, under 
any qualification other than that for which he has 
been registered, shall not be entitled to recover 
any charge made by him in respect thereof." It 
appears, therefore, that he must be registered in 
respect of some qualification. The words of 
s. 4 requires that '' a diploma, degree, or license 
entitling him to practise medicine" in the 
country where it is given. Beading all these 
sections together, I think the proper construction 
of s. 4 is that the diploma is to be one which is 
in force for the time being, and entitles him for 
the time being to practise medicine in that country. 
Reference may also be made to the provisions of 
the English Statute, which is referred to in the 
Queensland Act. They contain, it is true, no 
absolute prohibition against unregistered persons 
practising medicine, but the right of such a person 
to practise is restricted. The Act provides that 
they shall not, unless registered, be entitled to 
recover fees, or be treated as medical practitioners 
for the purposes of any statute using that term. 
It provides, also, that they shall not receive certain 
specified appointments. By the later Act of 1886, 
which was passed before the application was made 
to the Medical Board in this case, it was declared 
that, subject to certain conditions, a registered 
medical officer shaU be entitled to practise medi- 
cine in the United Kingdom or any other part of 
Her Majesty*s dominions. That is the only section, 
I think, in which the words '' entitled to practise" 
are actually used affirmatively. Having regard 
to all these considerations, I think that the 
natural meaning to be attributed to the words in 
the Queensland Act, <* entitling him to practise 
medicine," is that he has a diploma, certificate, or 
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license, by virtne of which he enjoys the recog- 
nised status of a medical practitioner, and I 
think they mnst be read in the present tense. 
It appears that at the time that this gentleman 
applied to be registered in Queensland, he was not 
a person of that character. The English law 
provides that if a practitioner is struck off the 
list of his college, the General Medical Council 
may erase his name from the medical register 
of the United Kingdom. It appears that the 
Bojal Colleges of Physicians and Surgeons, Edin- 
burgh, had struck the applicant off the lists of 
those colleges, and that his name had been erased 
from off the medical register. He has, therefore, 
now, and had at the time he made the application, 
no qualification under the laws of the country in 
which the licenses were issued. They had ceased 
to have any legal effect, although he had received 
them. I think, therefore, that he failed to comply 
with the provisions of s. 4 properly construed, in 
that he did not then produce, and could not prove, 
that he had received '< a license entitling him to 
practise medicine " in the sense in which these 
words are used there. It is said that he con- 
cealed this fact, of which of course he was 
well aware, from the Queensland Medical Board, 
and that they, believing the license to be 
in force, put him on the register. Subse- 
quently they discovered that they had been 
deceived, and after hearing what he had to say, 
they struck his name off the register. Now we 
are asked to put him back again. It is contended 
that there is no provision in the Queensland 
Medical Act for striking a person off the register, 
and that is so. There is no such provision. It may 
be that the Queensland Legislature thought that, 
w^hen necessary, it would itself provide the con- 
ditions on which persons on the medical register 
may be struck off, and that it did not intend to 
be bound by the acts of any foreign authority. 
That may very well be so. But in this case, 
before this applicant even came to Queensland, 
BJid before he had any status at all in Queensland, 
be had ceased to be a medical practitioner according 
to the law of the United Kingdom. It is, there- 



fore, not a question of acting with respect to a 
person lawfully registered in Queensland by virtue 
of the license of a foreign authority, and so 
possessing a recognised status, but a question of 
refusing to register in Queensland a person whom 
a foreign authority has already declared to be 
no longer a medical practitioner, or no longer 
to have the status which it had formerly 
conferred. The question resolves itself into this — 
Are we bound by nmndamus to compel the Board 
to restore the register to the condition in which 
they were induced to put it by fraud — I say fraud, 
because concealment of a material fact is, of course, 
fraud ? I should think, without any authority, 
that the court is not bound to exercise its juris- 
diction for the purpose of doing a wrong, or of 
assisting any person to carry out a fraudulent 
intention. In one case — The Queen v. Garland 
(L.B., 6 Q.B. 269), it was laid down that the 
court ought not to grant a tnandamm which is 
applied for in order to enable the applicant to 
carry out a fraud. That seems, at any rate, to be 
common sense, and I do not feel any difficulty in 
following that principle. The effect of granting 
the mandamtLs in this case would be that the 
applicant would get the benefit of his fraud, and I 
do not think the court is bound to grant a 
mandamus under those circumstances. For these 
reasons I think that the rule should be discharged. 

CooPEB J. : I am of the same opinion for the 
same reasons. 

Bbal J. : My difficulty in this case has been to 
decide what is a qualification. I agree entirely 
with my brother judges that admitting the qualifi- 
cation of a person asking for registration in this 
colony is not in existence at the time of the 
application, and admitting that there has been a 
concealment of a material fact for the purpose of 
getting his name placed on the register, that in that 
case he would not be entitled to a mandamus to 
enable him to perfect and to carry out and now ob- 
tain the benefit of that improper act. My difficulty 
has been and is, '' What is the meaning of s. 4 ?" 
My brother judges go so far as to say that they hold 
that this colony did not intend to place it in th^ 
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power of a foreign jurisdiction to decide upon the 
moral character of practitioners within this colony, 
so that one practitioner maybe guilty of acts which 
would deprive him of his status, while his next 
door neighbour might do the same act, if he 
happened to come from a different country, with 
immunity. That is the difl&culty I have with this 
section. Section 4 provides that persons who have 
gone through a certain course, and obtained a 
certain certificate, would be entitled to be registered ; 
and it further provides '' or has been a medical 
officer duly appointed and confirmed of Her 
Majesty's sea or land service, shall be deemed to 
be a legally qualified medical practitioner within 
the meaning of the Act, and shall be entitled to 
registration and to a certificate as such from the 
said board." Now it is quite clear that the fact 
that a man has been a medical officer in Her 
Majesty's sea or land service, entitles him to 
registration in this colony, and no subsequent Act 
can deprive him of that right. It seems to me 
that the difficulty in reading that section is that 
the section shows that what our Legislature 
contemplated at the time of the passing of the 
Act was competency of the individuals, using the 
words in the sense of the knowledge which they 
must possess in order to practise their profession 
with benefit for the public, and that they made no 
provision as regards their moral character, leaving 
that to be provided when under circumstances such 
as perhaps these, they found it necessary to take 
into consideration the character of medical 
practitioners. However, my difficulty is that it is 
open to another construction, and whilst I am 
inclined to think that the Legislature of Queens- 
land meant to treat all persons, wherever they 
come from, in precisely the same way, and would 
not consider a man who had been guilty of 
misconduct in Melbourne was more fitted to be 
admitted to practise his profession in Queensland, 
than a man who was admitted to be guilty of some 
misconduct in England — ^whilst I cannot quite 
reconcile the idea that our Legislature should pass 
Acts which would have such an effect — it is, as I 
say, open to that construction. I am not prepared 



therefore to differ from my brother judges in 
their decision in this case, though I doubt it. It 
is open to the construction, and it seems to me 
it would be very advisable that things should be 
put on a reasonable and proper footing, and not 
left in this unsatisfactory state; because, as it 
stands now, a man may be guilty of misconduct, and 
and if he comes from Germany, certainly if he 
comes from Melbourne or other colonial place, he will 
be admitted, whilst if he comes from England, and 
his conduct in England may not have been of any- 
thing like the moral turpitude of that of the 
man coming from Melbourne, he would not be 
admitted. That seems to me to be an anomaly 
which should not exist. However, it is one which 
the present decision of this court shows to exist, 
and I say it is a construction clearly open. As I 
say, I am not prepared to absolutely differ from the 
judgment. 

Griffith O.J. : The Rule is discharged. 

Solicitor for appellant : C. B, LiUey. 

Solicitor for Medical Board : «/. Howard GiU^ 
Crown Solicitor, 
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Griffith O.J., Ooopeb and Real J J. 

Be SILAS hardino's will. 

9th, 11th, 14th and 18th December, 1896. 

Succession duty — Succession and Probate Duties 
Act of 1892 {56 Vic. No. 13), s. 4, 12— 
Succession and Probate Duties Act of 1892 
Amendment Act of 1895 ^69 Vic, No. 28) a. 2 
— Succession duty payable on securities — 
Property and debts in two colonies. 



1897. 



TflE QUEENSLAND LAW JOURNAL. 



1S7 



Section 2 of The Sucee$$ion and Probate Dutie$ Act of 
1892 Amendment Act of 1895 is retrospectiye in its 
effect, and is not confined to cases in which the grant 
of probate or administration has been made after the 
date fixed for the coming into operation of the Act 

Saocesslon duty is payable on the real and not on the 
nominal yalae of secorities passing under a succession. 

When a person dies leaving both property and debts in 
Queensland and also outside the colony, the yalue of 
the property in Queensland for the purposes of the 
assessment of succession duty may be reduced by the 
same proportion of the whole of the debts as the value 
of the property in Queensland bears to the value of 
the whole estate. 

Appeal by petition by James Grice and Elizabeth 
Marguerite Harding, executor and executrix of the 
will of Silas Harding, deceased, from the assess- 
ment by the Stamp Commissioners of Queensland 
of the amount due and payable as succession duty 
on the estate transmitted by the will of the 
testator. 

Silas Harding died at Geelong, in the colony of 
Victoria, on 13th June, 1892, haying duly made a 
will by which his wife, the present petitioner 
(James Grice), and William McLean were appointed 
his executors. On 6th April, 1895, Grice and 
Mrs. Harding obtained ancillary probate of his 
will in Queensland, leave being reserved to M'Lean 
to come in and prove at any time thereafter. At 
the time of his death Harding was resident and 
domiciled in Victoria. He died possessed of 
property real and personal of large value, both in 
that colony and Queensland. He also owed debts 
both in Victoria and Queensland. The property 
in Queensland consisted of two mortgages of 
realty, one of which was collateral to a stock 
mortgage over the stock depasturing on the 
mortgaged land, and of shares in the Boyal Bank. 
The mortgages were usually kept in Victoria, but 
were temporarily in Queensland at the time of the 
testator's death. The share scrip during the 
whole of testator's ownership was in Victoria. 

The petitioners alleged that the properties, the 
subject matter of the mortgages, were of less 
value than the amounts which were due on them 
under the mortgages. 



The Commissioners claimed duty on the whole 
of the estate in Queensland. The petitioners 
appealed. 

Feez and Lilley for appellants. 

Byrnes, A,G., and Shand for the respondents. 

Feez and lAIiey : Appellants contend, firstly, that 
no duty is payable on any of the testator's property, 
inasmuch as it is all personalty, and, as such, 
follows the domicile of the testator. The share 
scrip and also the mortgages are bana mobilia. 
The appellants may never have recourse to the 
property covered by the mortgages, and a simple 
contract debt is clearly bona niobilia. No distinction 
can be drawn between a secured and an unsecured 
debt. At the lowest the security over the live 
stock is bona mobilia^ and no duty is payable on it. 

Further, if any duty is payable, the time for 
payment has not yet arrived, as the testator's debts 
are not yet paid, and until they are paid no one is 
really entitled in possession to a succession under 
his will. No duty is in any event payable on the 
accumulations of interest and dividends since the 
testator's death, the case of Attorney- General Vt 
Cavendish (Whitewick 82), on which the Commis- 
sioners relied, having been decided on an entirely 
different section. And if any duty is payable on 
the mortgages it is payable on the real value of 
the securities, and not upon their nominal or face 
value. They cited Thomson v. Advocate- General 
(12 CI. & F. 1), Attorney- General v. Xapier (6 Ex. 
217), Wallace v. Attorney- General (L.R. I Ch. 1), 
Jeves V. Shadwell (lb.). Attorney -General v. Camp- 
bell (L.R. 6 H.L. 524, 529), Re Ewen (cited in 
Advocate-General v. Thomson^ ubi sup.). Attorney - 
General v. Cavendish (Whitewick 82), Dicey on 
Conflict of Laws (pp. 71, 781, 789), Chatjield v. 
Berchtoldt (L.R. 7 Ch. 192), WaUh v. Tlie Queen 
(1894, A.C. 144), I^rd Advocate v. Stevenson (L.R. 
1 Sc. & D. 411), lie Ciyala's Trusts (7 Ch.D. 351). 

Griffith C.J. referred to Westlake Art. 264, 
Attorney-General v. Siuleley (1896 1 Q.B. 854), 
Attorney-General v. Robertson (1898 1 Q.B. 298). 

Byrnes, A,G., and Shand : The whole of the testa- 
tor's property in Queensland, both real and personal. 
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is liable to succession duty, for it all falls within 
the provisions of s. 2 of The Succession and Probate 
Duties A ct of 1892 A mendment A ct of 1895. That 
Act was declaratory of the law under the Act of 
1892, and had a retrospective effect. 

Apart from that Act, which decides the whole 
question, the Commissioners contend that the 
securities held in Queensland by the testator are not 
bona mobility and therefore do not follow his person, 
if indeed, which they do not admit, the rule 
mohilia sequunter 2)ersonam is in force in this 
colony. The securities, qua securities as distin- 
guished from the simple contract debt, depend for 
their validity on their registration in Queensland, 
and reading the Act of 1892 with the definition of 
" real property " in the Act's shortening Act, it 
would appear that a mortgage of real property is 
** real property" within the meaning of the Act of 
1892. And as the whole of the mortgage debt in 
this case is secured upon realty, the whole of the 
securities are to be treated as real and not personal 
property. Further, the introduction of the highly 
artificial rule that bona mobilia follow the person 
might lead in this colony to manifest absurdities. 
The Commissioners have not contended that duty is 
payable on anything more than the actual value 
of the securities, nor do they contend that duty is 
payable on the accretions by way of dividend and 
interest since the testator's death. They cited Re 
i:aine (5 Q.L.J. 93), Chatjield v. Beichholdt (L.R. 
7 Ch. 192), Freke v. Lord Carbery (L.R. 16 Eq. 
461, 466), Attomeij'Qenei'al v. TheobaUi (24 Q.B.D. 
657), Steele v. M'Kinlay (6 App. 764), AUomey- 
General v. Marquis of Hertford (8 Ex. 670), 
Attnrfiey- General v. Cavendish (White wick 82), 
Attorney-General v. Hubbuck (18 Q.B.D. 276), 
Maxwell on Statutes, p. 267. 

Griffith C.J. referred to B. v. Dursley (8 B. & 
Ad. 466). 

Feez, in reply : The Amending Act of 1896 was 
a remedial and not a declaratory Act, and in either 
event the words, " upon issue of any grant of 
probate," etc., show that the Act was not intended 
to apply to cases in which a grant had been made 



prior to the passing of the Act. He cited Re 
Mann's Executors (26 L.J. Ex. 149). 

Byrnes f ^.(r., cited Commissioner of Stamps \. 
Hope (1891 A.C. 476), Poote's Private and Liter- 
national Jurisprudence, 2nd Ed. 224. 

C.A.Y. 

December 18th. 
The judgment of the Court was delivered by 
Griffith C.J. as follows : — 

Tl.is is an appeal under s. 60 of The Succession 
and Probate Duties Act of 1892, which allows 
any accountable party, if he is dissatisfied 
with the assessment of the Stamp Commis- 
sioners, to appeal to the Supreme Court. The 
petition in the present case seems to have been 
presented before a final assessment was made by 
the Commissioner, in order to settle in advance 
the principle on which it ought to be made. 
But we think that we may deal with it. The facts 
have been sufficiently discussed. 

It was held by the House of Lords in the 
case of Thomson v. Advocate- General (12 01. 
& F. 1), that the Imperial Act, 65 Geo. HI. 
c. 184, imposing legacy duty, does not extend to 
legacies given by a testator domiciled out of Great 
Britain. The opinion of the judges, who were 
summoned to advise the House of Lords, was 
delivered by Tindal C. J., who said : ** The very 
general words of the statute," which it may be 
remarked did not extend to Ireland or the colonies, 
<* must of necessity receive some limitation in 
their application, for they cannot in reason extend 
to every person everywhere, whether subjects of 
the kingdom or foreigners, and whether at the 
time of their death domiciled within the realm or 
abroad, and as your Lordships' question applies 
only to legacies out of personal estate, strictly and 
properiy so called, we think such necessary limita- 
tion is that the statute does not extend to the will 
of any person who at his death was domiciled out 
of Great Britain.*' The reason for this decision 
has been stated to be that the right to the bona 
mobilia of a deceased person depends upon the law 
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of his domicile; and that the legislature could not 
have intended to deal with a legacy the right to 
which did not depend upon the law of Great 
Britain. 

If the matter were res Integra, it might perhaps 
be urged that although the* country in which the 
bona molnlia are found adopts the law of the 
domicile as its guide in determining the right of 
succession to them, it is, nevertheless, the adopting 
law, and not the law adopted which is the govern- 
ing authority. But the doctrine is too firmly 
settled to be now questioned. 

In ^alUtcey. AttoiJiey' General (L.R. 1 Ch. 1). 
Lord Cranworth L.C. held that the same doctrine 
was applicable to the interpretation of the Imperial 
Succession Duties Act (16 & 17 Yic.,c. 51) and that 
succession duty was not payable on a succession 
of personal property of a testator or intestate who 
died domiciled out of the United Kingdom. This 
decision has been much canvassed, but ought, we 
think, to be treated as binding upon us in the 
construction of The Succession and Probate Duties 
Act of 1892y which is in eftect a transcript of the 
English Act of 1863. The words of the Act of 
1892 are (s. 4) : " Every . . . disposition of 
property by reason of which any person has become 
or shaU become entitled to any property or the 
income thereof upon the death of any person dying 
after the time appointed for the commencement 
of this Act . . . shall be deemed to confer a 
succession." And by s. 12 a duty is payable in 
respect of every such succession. Apart from the 
light given by judicial decisions, it might appear 
that the words " every disposition of property** 
'* upon the death of any person*' covered the case 
of any property over which the Legislature had 
authority, wherever the person denoted by the 
words " any person** might be domiciled ; although 
we might be bound by those decisions, if there 
were no more in the case, to hold that the 
words " any person** ought, so far as regards 
personal property, to be read as " any person 
domiciled in Queensland.'* Still doubts might 
arise on the point, and it is clear that it is within 
the province of a sovereign Legislature (which 



that of Queensland is, so far as regards 
persons and property subject to its legislative 
jurisdiction), to remove any such doubts by an 
authoritative declaration of the meaning of its 
own enactments. 

Declaratory Acts often, and perhaps usually, 
contain a preamble reciting that doubts have 
arisen on some point of law or construction. 
Sometimes they are entitled *< an Act to declare 
and amend,** or " to explain and amend.*' But 
the construction of plain enacting words cannot 
be affected by the omission from the title or pre- 
amble of words indicating doubt, nor by the total 
omission of a preamble. The mere fact of 
passing a declaratory Act imports the existence 
of a state of things which calls for the authori- 
tative intervention of the Legislature by way of 
declaration of the law. 

With this introduction we proceed to consider 
the language of s. 2 of Tlie Succession and Probate 
Duties Act of 1892 Amendment Act of 1895, which 
is as follows : — " It is hereby declared that upon 
the issue of any grant of probate or administra- 
tion in Queensland, succession duty is chargeable 
in respect of all property within Queensland, 
although the testator or intestate may not have 
had his domicile in Queensland.** The first 
observation that occurs is that the language of the 
action does not indicate an intention to alter the 
law, but an intention to declare authoritatively 
what is the existing law on the matter with which 
the section deals — «.«., the property which is 
chargeable with succession duty under the Act of 
1892. Omitting for a moment the words '* upon 
the issue of any grant of probate or administra- 
tion,** &c., the natural meaning is this : '< The 
law as to succession duty is that it is chargeable 
upon all property in Queensland, and the domi- 
cile of the person from whom the succession is 
derived is not material.** 

A declaratory Act is prima facie retrospective 
(see per Lord Tenterden C.J., in R. v. Dursley 
(8 B. & Ad. 465). Do then the words '< upon the 
issue of any grant of probate** &c., affect this 
construction? They clearly import a condition. 
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is liable to succession duty, for it all falls within 
the provisions of s. 2 of The Succession and Probate 
Duties A ct of 1892 A mendment A ct of 1895. That 
Act was declaratory of the law under the Act of 
1892, and had a retrospective effect. 

Apart from that Act, which decides the whole 
quest! on J the Commissioners contend that the 
securities held in Queensland by the testator are no* 
bona tmbilia, and therefotii do not follow his peff*' ,^ 
if indeedj which they do not admit, *^ ^^ar 
mobilia uquuntei' pera^mnm is in fc" ^^r is 

colony. The securitiefli qwi aeeo^* .^^>^ \^ the 
guished from the simple contrs' *'i^''^^ iiie debt 
their validity on their reglP* '^ ^'^^a^ i^^ ^^'^ ^^ ^ 
and reading the Act of * ^ *-^V^ ^^ ^ ihB succeaaor 
** real property " i» ^ ^^'' ^^e jurisdietion of 
would appear tb*" yfl^^'^^jft^^.^Q ^nint of probate 
" real proper^ -^'^^^'^^^ - iveil be that in such 
1892. A- %'^^'^> ^^^C^ not tbiok that any 
this cas' t,^''''i^^'''^%f'^^^^]{ to collect succession duty. 
secur y S ^^^;J ^ ^ second part of the section 
pro Ja*^'^L^"^ ^hares oi deceased members of a 
^^^^ ^*^ ^^ahv ar® property liable to succes- 



^\fd^^ . u anart from the declaratory words 

• u ^^^^' t ot the section, would not be the 

^/%^^^j,J^I,'. Trusts, 7 Ch. 361, 367). 

^ (^^. ^ that the words " upon the issue,*' &c., 

^^ be interpreted as referring to a condition 

^J{ imposed by the law declared by the section, 

^^ ota condition to come into operation in future. 

^ this sense the Act is retrospective — that is, it 

erns any case which comes before the court 

%t determination after it was passed. The effect is 

that the property liable to succession duty includes 

^ Queensland property collected, irrespective of 

the law under which it is distributed. 

It was contended that an Act will not be con- 
strued so as to have a retrospective effect, if any 
other construction can be given to it. That 
proposition is no doubt true, but with the qualifi- 
cation that the other construction must be such as 
to give full effect to express the language of the 
Act, which in the present instance any construc- 
tion not giving a retrospective operation would 
\il to do. 



prior to the passing o* d.re of opinion that 

Mann's Executors (?'' ^eable on aU the testator's 

Byrnes, A,G ^^ Queensland at the tune of 

Hope (1891 ^^^ respect to the two mortgage 

nationa' "^® *^ ^^™» ^^ appears that the deeds or 

diits of mortgage were at that time in 

^nsland, although for a temporary purpose 

^,/jly. It is not, we think, necessary to rely upon 

/this circumstance ; for, so far as the mortgages 

affected the realty, they took effect only upon 

registration under the Real Property Acts ; and one 

original of land mortgages is, in fact, permanently 

retained in the Begistry. As we understand the 

case, the whole of the debts are covered by the 

covenants in the real property mortgages, and 

must therefore, we think, be considered for the 

purposes of succession duty as being property 

in Queensland. The value of the succession 

in respect of the debts is, however, not the 

nominal amount, but the actual value of the 

succession. 

What has been said is enough to dispose of the 
whole case so far as regards the question of what 
property is liable to duty, but as the case was fully 
argued on the basis that the Act of 1895 is not 
restrospective, it may be desirable to express an 
opinion as to the points arising in that view of the 
case. 

After the decision in Walsh v. Re^na (1894 A.C. 
144) it cannot be seriously contended that the 
interest of a mortgagee in land mortgaged to him 
under the Real Property Acts is not ** property in 
Queensland." The word " estate," used in the 
definition of " real property" in s. 8 of the Act of 
1892, includes any charge or incumbrance on land 
{Acts Shortening Act, s. 11). The mortgagee's 
interest is therefore real and not personal property 
for the purposes of the Act of 1892. It does 
not, of course, follow from this definition 
that it is not bona mobilia within the meaning 
of the rules of international law. But we are 
not aware of any decision in any country, 
or any authoritative expression of opinion, 
or indeed any serious suggestion, that such an 
interest in land is of those things which follow th« 
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m of the onmer. If, therefore, the case were 

determined apart from the Act of 1895, we 

hold that succession duty is payable upon 

Q of those interests as being real property 

land. Their value for the purposes of 

ould depend upon their actual value as 

f the estate. If the debtors are 

likely to pay off the debts without 

for recourse to the mortgaged 

^ue might be trifling or none 

other hand, if the probability 

xd.nd will have to be taken or sold in 

.oie or part to satisfy the debt, the value would 

be estimated accordingly, at the actual value of 

what is taken or sold. 

The provisions of ss. 86, 87 and 89 of the Act 
might well, we think, be invoked in dealing with 
the matter of assessing this value. In this view 
of the case—t.e., if the Act of 1895 is not retro- 
spective — ^the rest of the estate would go free 
from duty. 

With respect to the deductions to be made for 
debts due by the testator, we are of opinion that, 
as suggested by Lord Cranworth in Wallace v. 
Attorney' General, and the. Judicial Committee in 
WaUh V. Eeffina, the whole of the testator's debts 
should be deducted from the value of the whole of 
his estate, the deduction from the Queensland and 
Victorian estates being in proportion to their 
respective values. 

The same rule would be applied if the only 
estate liable to duty in Queensland were his interest 
in the mortgaged Queensland lands. The propor- 
tion of debts to be deducted in that case would 
bear the same value to the whole debts as the 
value of the interest in the mortgaged lands 
bears to the whole estate both in Victoria and 
Queensland. 

The value of the succession is to be estimated 
(s. 12) as at the time when the succession takes 
takes effect — i.e., in this case, the testator's death 
(Attorney- Generals, Robertson, (1898 1 Q.B. 298) ; 
but with the light of any knowledge derived from 
events that have happened in the meantime. 
It was also contended that, in any event, the 



appellants are not yet liable to account. The 
obligation to account arises, under s. 47, at the 
time of the first payment or satisfaction of any 
part of the personal property to the successor, and 
as soon as any duty becomes payable in respect of 
real property. The petition of appeal alleges that 
all the legacies have been paid and provided for ; 
and by s. 20 the duty is payable in respect of real 
property at the time when the successor becomes 
entitled to the receipt of the income and profits 
— 1.«., in this case, on the death of the 
predecessor. The obligation to account has, 
therefore, arisen as to both the real and personal 
property. 

An incidental question was raised about some 
shares in a joint-stock company, on which calls 
had been made before the testator's death. It was 
not contested that the net value of the shares, 
after taking the liability for calls into consideration 
is the value for the purpose of succession duty. 

If necessary, an order may be drawn up in 
accordance with our opinion. 

Solicitors for appellants : Chambers, Bruce d 
McNab. 

Solicitor for respondents: J. Howard Gill, 
Crown Solicitor. 



DECEHBER SITTINGS OF THE FULL COIIRT. 
Griffith, C.J., Coopeb and Beal, JJ. 

BAVANNI V, BOBINSON, Ex parte BOBIKSON. 

16th December, 1896. 

Affiliation — Deserted Wives and Children Act of 
1840 (4 Vic., No. 5) — Evidence of ability of 
husband to contribute to support of the child. 
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On the hearing of an affiliation summons, the complainant 
swore that the defendant, who was under 19 years of 
age and resided with his father, was "butchering" in 
a town. No other evidence was given as to his ability 
to maintain or contribute to the maintenance of the 
ohUd. The defendant appeared by a solicitor, and 
gave evidence in person. The magistrates made an 
order directing him to enter into a recognisance for 
the payment of a weekly sum for twelve months towards 
the child's support, and in default, that he be imprisoned 
for that period. 

Held, that some evidence of the defendant's ability was 
necessary ; that the evidence given was insufficient ; 
and that the order must therefore be quashed. 

Held also, that it was not necessary for the complainant to 
prove affirmatively her inability to contribute ; that the 
dismissal of a previous complaint not followed by a 
certificate of dismissal was not res judicata ; and that 
the order for imprisonment was not excessive. 

Application to make absolute an order nisi to 
quash a maintenance order made against John 
Bobinson by the Police Magistrate at Townsville, 
on the complaint of Maria Bavanni, on the 
groimds : (1) That there was no evidence of the 
defendant's ability to maintain or contribute 
towards the maintenance of the child; (2) that 
there was no evidence of the complainant's 
inability to contribute to the support of the child ; 
(8) that the matter was at the time of the order 
res judicata ; and (4) that the Police Magistrate 
had no power to order the defendant to be im- 
prisoned for the term of twelve months in the 
event of his failing to comply with the order. 

An affiliation summons had been taken out 
before justices at Ligham by the complainant 
against the defendant, which summons had been 
dismissed, but no certificate of dismissal was 
given. The complainant laid a second complaint 
before the Police Magistrate at Townsville, and 
on the hearing of that complaint, the facts stated 
in the headnote apt)eared in evidence. The 
defendant wsis a youth of nineteen years or there- 
abouts, and resided with his father. The only 
evidence as to his ability to maintain the child or 
contribute to its support was that of the com- 
plainant, who deposed that he was '< butchering 
at Halifax." The defendant gave evidence him- 
self, and was not cross-examined as to his ability. 
The Magistrate ordered the defendant to enter 



into a recognisance for the payment of 10s. per 
week for twelve months, or in default to be com- 
mitted to prison for twelve months. The defend- 
ant applied for, and obtained an order nisi^ to 
quash the conviction. 

Mansjield moved the rule absolute. 

Feez showed cause. 

Feez : On the ground that there was no 
evidence of defendant's ability to contribute 
to the child's support, the appeal cannot 
succeed, as there was before the Magistrate ample 
evidence on that point to support an order. The 
complainant deposed that the defendant was 
" butchering" at Halifax, and that alone would have 
been sufficient to support the conviction. The 
question of the father's ability in such cases is 
peculiarly a question for the magistrates {Stone's 
Justices' Manual, 28th Ed. p. 756), and the fact 
that the defendant is able to appear by a solicitor 
may be taken as evidence of his ability to con- 
tribute to his child's support (/?. v. Davidson, 
Titnes 21st January 1889). Ability to maintain 
does not mean the possession of a sum of money, 
or the being in actual receipt of wages, but the 
actual capacity to earn money (Eamshatc v. Earn, 
shaw, 1896 P. 160). Were that not so, any defen- 
dant could escape liability by quitting his 
employment for the day on which the summons 
came on for hearing. In this case, also, the 
magistrate had an opportunity of judging the 
defendant's ability to earn money from his appear- 
ance, and had local knowledge as to the rate of 
wages obtainable where he lived. On the point 
of the failure to prove the inability of the mother 
to support the child, the respondent contends that 
the onus of proof of that fact was on the 
defendant. The mother, moreover, swore that 
the child was without means of support. 
The ground that the matter was res judicata 
is also untenable, as the defendant did 
not obtain, on the dismissal of the case at 
Ingham, a certificate from the magistrate under 
s. 149 of The Justices Act of 1886. The length of 
the imprisonment directed in default of the 
recognisance directed to be entered into is exactly 
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within the terms of the Desej-ted Wife and 
Children's Aa, and that ground too fails. 

[He also objected that the proper form of appeal 
was to the District Court, and not by quashing order, 
but the Court overruled the objection.] 

Mansfield : No evidence was given of defend- 
ant's ability to maintain or contribute to the 
support of the child, and the question before 
the Court is not the defendant's ability, but the 
existence of any evidence before the magistrate of 
that ability. Though in strict point of law the 
matter was not, after the dismissal of the case at 
Ingham, res judicata, it was the duty of the 
magistrate to treat it as such, unle&s he had 
reason, which he had not in this case, to believe 
the first trial to have been unfair (i?. v. Gatdt, 
L.R. 1 Q.B. 466 at p. 470). FinaUy, s. 8 of the 
Act under which the term of imprisonment was 
imposed has been repealed by s. 174 of Tlie 
Justices Act, 1886, and the longest term to which 
the magistrate has power to send to prison is six 
months. The appeal should be allowed with costs. 

Obitfith C.J. : I have come to the conclusion, 
I confess with some reluctance, that the first 
objection to the order is a fatal one. The Deserted 
Wife and Children's Act makes it a condition to 
the exercise of the jurisdiction by the justices, that 
it shall be shown to their satisfaction that there 
is ability on the part of the father to maintain or 
to contribute to the maintenance of the child. It 
appears to have been said in some text books that 
this is a matter entirely at large for the justices, 
but the satisfaction of the justices must proceed 
on some basis. It may well be in the case of a 
grown man carrying on business that it is not 
necessary to give evidence as to his actual earn- 
ings : it may be sufficient to show that he has an 
income or capacity to earn an income; In this 
case, however, the evidence is of a very shadowy 
character, the only evidence being that of the 
mother of the child, who said the defendant 
was ''butchering at Halifax," and it appeared 
that he was a boy of eighteen or nineteen. 
Now, it is possible that he had the means or 
ability to maintain the child, or ability to earn 



means to maintain it, but on the evidence it was 
just as likely that he had not. On the facts of this 
case, I think the objection must prevail. I do not 
think there is anything in the other objections. 
The rule should be made absolute. 

CooPEB and Real JJ. concurred. 

Solicitors for appellant : Unmack d Fox, 
agents for MacDonnell, Ingham. 

Solicitors for respondent: Roberts d Roberts, 
agents for Roberts, Leu d Barnett, Townsville. 
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Be boubke's application. 

16th December, 1896. 
Real Property Act of 1S61 {25 Vic., No. 13) 
s. 15, 16 — Land aliennted before 1862 — Appli- 
cation to bring esclieated land under tlie Act, 

Prior to the passing of The Real Property Act of 1861, 
certain land was granted by the Crown in fee to a 
subject,of which land G. became the owner by purchase. 
G. died intestate and without heirs. A person who 
claimed to be the heir-at-law of G. executed a conveyance 
of the land to F., who conveyed it to B. 

The fact that the land had escheated to the Crown having 
been discovered, the Crown issued a grant of the land 
to F., which was registered in the register kept under 
The Real Property Act of 1861. All the previous 
dealings with the land had been duly registered under 
the old system of conveyancing. 

B. then applied to bring the land^ of which he had received 
a conveyance from F., under The Real Property 
Act oj 1861. 

Held, that the grant from the Crown to F. having been 
registered under the Act of 1861, the land was subject 
to the Act, and that nothing could be done on B.'s 
application. 

Special case stated under s. 14 of the Real 
Property Act of 1861, by the Registrar of Titles 
and Master of Titles, in pursuance of an order of 
the Chief Justice. 
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This special case was stated upon on an appli- 
cation by Thomas Bourke to bring land, of which 
he claimed to be owner, under the Real Property 
Acts of 1861 and 1877. At the time of the appli- 
cation there was on the register under the Act of 
1861, a grant of the same land to one Fitzgibbon, 
since dead. A transmission of his interest had been 
registered. The case submitted the facts which 
appear in the headnote and in the judgment of the 
learned Chief Justice, and raised the following 
questions : — 

(1.) Whether, upon the registration of the deed 
of grant to Fitzgibbon, the lands mentioned therein 
became and were properly registered under the 
provisions of Tlie Real Property Acts of 1861 
and 1877. 

(2.) Whether the said land was capable of being 
made the subject of an application under s. 16 
of The Real Property Act of 1861, for the. purpose 
of having the same brought imder the provisions 
of the Real Property Acts. 

(8. ) Whether, under those circumstances, Bourke 
was entitled to make the application. 

Byrnes, A,G.f BinA Shand for the Registrar of 
Titles and Master of Titles. 

The words ** remaining unalienated, " mean 
" found to be unalienated" — e.g., found to be Crown 
lands for the time being. The provisions of s. 16 
do not in terms apply to the Crown. Yet the 
Crown may bring land under the Act. Any 
irregularity in the mode of bringing it under the 
Act is immaterial, if it is once registered under the 
Act. 

If the applicant is a person aggrieved he has 
his appropriate remedy against the assurance fimd, 
should he fail to obtain from the persons now on 
the register a transfer of the land to which he 
claims to be entitled. In any event a fresh appli- 
cation to bring the land under the Act is not the 
proper remedy. 

Edicin Lilley and A. S, Lilley for Bourke. In 
s. 15 a sharp line is drawn, and drawn at a fixed 
date, between alienated and unalienated land, and 
s. 16 lays down the conditions under which alone 
land alienated at the date at which the Act came 



into operation can be brought under the Act. 
These conditions are binding alike on the Crown 
and the subject. The power of the Crown to bring 
land under the Act by means of a grant is limited 
to cases of unalienated land. A grant on an 
escheat does not give a new title (Evans v. Brown, 
6 Beav. 114; HugJies v. Wells, 9 Hare 749). 
The grant by the Crown to Fitzgibbon was not a 
new grant, but merely a confirmation of the rights 
he thought he had received from the person who 
put himself forward as Gray's heir {Eysten v. 
Simonds (Y. & C.C.C. 608), and the land was always 
alienated land. The Crown has no greater rights 
as regards bringing land under the Act than the 
subject [Attorney 'General v. Goldiborough, 15 
Y.L.R. 688), and the course that should have been 
followed in making the grant to Fitzgibbon was 
to give him a grant taking efiPect under the old 
system, and to allow him to bring the land under 
the Act as prescribed by s. 16. 

Griffith C.J. : The effect of the 15th and 16th 
sections of The Real Property Act oj 1861 was to 
divide all the land in the colony into two classes, 
as from the 1st January, 1862 — one class being 
the land alienated from the Crown in fee prior to 
that date, and the other class the land then 
remaining unalienated from the Crown. The first 
class was not under the provisions of the Act, but 
might be brought under these provisions in the 
modes mentioned in s. 16. The other class of land, 
that remaining imalienated, was to be subject to 
the provisions of the Act when alienated. Now, I 
think there can be very little doubt that the 
general intention of the Legislature was that for 
the future, at any rate, as soon as a deed of grant 
was issued, it should be registered under the Act, 
and the land should be subject to its provisions. 
The Act is full of provisions indicating that inten- 
tion. It is contended, however, that land which 
had, on 1st January, 1862, already been alienated, 
cannot be said to fall within the definition of 
<< land remaining unalienated from the Crown *' on 
that date. No doubt that is so, on a literal con- 
struction of the language of these two sections ; 
but I do not think it necessary, for reasons which 
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I will give, to decide whether those words most 
be read literally and strictly, or whether the words 
''remaining unalienated" may not be read as 
including any land found to be unalienated Crown 
land at any time after the Act came into operation. 
I do not think it necessary to decide that question, 
for this reason : Land which was not subject to 
the provisions of the Act on 1st January, 1862, 
might be brought under the provisions of the Act. 
The 16th section provided the mode of bringing 
land under the Act on the application of various 
persons. None of these provisions include the 
Crown, yet there can be no doubt that land which 
had been previously, and afterwards became again, 
the property of the Crown, may be made subject to 
the provisions of the Act. Possibly, therefore, the 
Crown might claim the benefit of s. 16 by adopt- 
ing some form analogous to those provided by that 
section, or possibly the Crown might be able to bring 
such land under the Act irrespective of those 
special provisions. Now the Crown, as was 
pointed out in argument, has always been 
assumed, when land is once under the Act, to be 
bound by the Act ; but the Crown does not, in 
practice, adopt the forms of transfer used under 
the Act. Li the case of transfers the only form 
of transfer adopted by the Crown is a deed of 
grant under the Great Seal, as prescribed by the 
Land Acts from time to time. It may be 
contended, and I think with a good deal of force, 
that if the Crown desires to bring land under the 
provisions of the Beal Property Act, and at the 
same time to transfer to its grantee, it may not be 
necessary for it to make an application in the 
form prescribed by the Registrar-General, with a 
request that the certificate of title may issue in the 
name of the intended grantee. It might prefer, 
as in the case of a transfer, to issue a deed of 
grant, with a request to the Registrar of Titles to 
register that grant. The Crown might con- 
veniently adopt that mode, which indeed, I think, 
might be the proper mode, having regard to the 
circumstances, ot perhaps it might be an 
irregular mode. But I think it is quite clear with 
regard to land not under the Act, that when once 



application, no matter in what form, has been 
made to bring it under the Act, and effect has 
been given to the application by registering the 
title of the applicant, the land is under the Act, 
and the Registrar of Titles cannot afterwards, nor 
can anyone else, go behind the registration and 
inquire how the land came to be registered under 
the Act. If any person has been aggrieved by the 
registration, the appropriate remedy is provided ; 
but so long as the title is registered under the Act, 
I think it must be held to be subject to the provi- 
sions of the Act ; and when land is subject to the 
provisions of the Act, and one person is the registered 
owner of it, it would be idle for another person to 
apply to bring it under the Act, and to ask that he 
may also be registered. So, without determining 
whether we are bound by the strict literal gram- 
matical construction of s. 15, 1 think it is quite 
clear that the land, upon the registration of the 
grant to Fitzgibbon, became subject to the pro- 
visions of the Real Property Act, and was, therefore, 
not capable of being made the subject of a fresh 
application to bring it under the Act. Bourke, 
therefore, was not entitled to make his applica- 
tion. The questions submitted should be answered 
accordingly. 

CoopEB and Real JJ. concurred. 

Solicitor for Crown : J, Howard Gill. 

Solicitor for appellant : H, B. Lilley. 
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Griffith C.J., Coopeb and Real J J. 



Be Cabbie, Ex parte Einneab, Ex parte Dwyeb. 

17th December, 1896. 
Mortgagee — Mortgagee's right to costs — Account 

— Funds of client in hands of solicitor — JuriS" 

diction of Court in insolvency. 



186 



THE QUEENSLAND LAW JOURNAL. 



1897. 



On a motion by the trustee of the estate of a liquidating 
debtor for an order directing E. and her solicitor D. to 
pay to him certain moneys which he claimed as part 
of the debtor's estate, it appeared that the moneys 
arose from the realisation of assets of which K. was 
the mortgagee. The amount realised exceeded the 
amount of K 's security. Part of the proceeds had 
been paid to her, and part remained in the hands of 
her solicitor D., by whom the realisation had been 
made. 

It did not appear that any application had been made to K. 
for an account, and her costs of realising the security 
had not been ascertained. Chubb J. {ante j^, 286, at 
p. 289) directed E. to pay the balance in her hands to 
the trustee forthwith without deduction, and to pay his 
costs of the motion, and directed D. to bring the 
balance in his hands into court forthwith. 

Held, on appeal, that as the trustee had substantially 
failed in his motion, and as upon the facts established 
the only order that could properly be made against E. 
was for an account, and as there had been no refusal 
on her part to hand over the balance in her hands, or 
to account she was entitled to her costs of the motion. 

Eeld further, that the Court had no authority to order D. 
to bring his client's money into court, and that the 
order of Chubb J. must be varied accordingly. 

Appeal by Jessie Alexandra Einnear and Joseph 
Dwyer from an order of Chubb J. on 12th 
August, at TownsviUe, directing Kinnear to 
pay forthwith to Robert Abraham, as trustee of 
the liquidated estate of B. W. Carrie, the sum of 
J684 7s. 9d. and the costs of the motion, and 
directing Dwyer to bring into court forthwith the 
sum of Jgl21. 

All the facts appear fully in the judgment of 
the learned judge on the hearing of the order 
appealed from {ante p. 286). 

Liliey for the appellants. 

Feez for the respondent. 

Lilley : The appellant Kinnear contends, firstly, 
that the learned judge erred in directing her 
peremptorily to pay a fixed sum of money. She 
was a mortgagee, and having realised her security, 
the only order to which she was liable on the 
respondent's motion was an order for an account. 
Further, as a mortgagee, she was entitled to retain 
out of the balance ordered to be paid by her to 
the trustee her costs of realisation, and also her 
costs of the accoimt, including the costs of the 
order appealed from. 8he was successful before 

^ learned judge in supporting her claim as 



mortgagee, the validity of which claim was the 
real question at issue between the parties, and 
being thus successful should not have been ordered 
to pay the costs of the trustee, as no misconduct 
was shown on her part, either by refusing to 
account or otherwise. 

The appellant Dwyer contends that, apart from 
the question of his lien as a solicitor for costs on 
the balance in his hands, the court has no power 
to order a solicitor to bring his client's money into 
court. The whole order should be reversed, so far 
as it applies to Mrs. Einnear and Dwyer. 

Feez: The real question at issue between the 
parties was whether any money was due from Mrs. 
Einnear or Dwyer, and on that question the 
trustee succeeded. The order directing Mrs. 
Einnear to pay costs should not be reversed. 

In answer to the Court, Li//et/ waived his right 
to an account of Mrs. Einnear's costs of realisation. 
Gbiffith C.J.: The only facts that are material 
are these : — Mrs. Einnear was, as has been found 
by the court below (and on that point the judg- 
ment has not been disputed), the mortgagee of 
certain property. The subject of her mortgage 
was property claimed by Carrie's trustee as being 
part of Carrie's estate. She realised her security, 
and there was a small surplus in her hands. The 
trustee then instituted proceedings under The 
Insoiveruy ActioT an order that she should pay 
over to him the whole of the proceeds realised by 
her. The foundation of the motion was that her 
mortgage was invalid. On that point he failed, 
and if that was the whole case, the motion ought 
to have been dismissed as to her, with costs Bat 
it was open to the learned judge, on that motion, 
to take an account between the trustee and the 
mortgagee, and to ascertain the surplus. It was 
correctly pointed out to him that, the mortgage 
being valid, that was the only right which the 
trustee had against her. Now, if the motion had 
been treated on that footing, although the rehef 
of an account was given, she would still have 
been entitled to her costs, because it did not 
appear that she had ever refused to account, or 
had ever been asked to pay over the balance due 
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from her as mortgagee on the footing of a valid 
mortgage. So in either view of the ease, whether 
the motion was dismissed, or an order was made 
that the balance should be paid by her, she was 
entitled to the costs of the motion. Mr. LiUey 
now waives the request made by her counsel in 
the court below for an accoimt, and is willing 
that the sum of JSd4 7s. 9d. shall be taken to be 
the balance due by her to the trustee. So far as 
she is concerned, the proper order wiU be that the 
order of the court below be varied, and that the 
trustee be ordered to pay her costs of the motion, 
which she will be entitled to set off against the 
amount ordered to be paid by her so far as it goes. 
With respect to Dwyer, he was her solicitor, 
and he received the proceeds of the realisation of 
the security as her solicitor. He owed no duty 
whatever to the trustee, and was not accountable 
to him. But an order was made upon him in a 
summary manner to bring into court his client's 
funds, to answer an order for costs made against 
her. No instance has been cited, nor do I know 
of any instance, in which such an order has ever 
been made against a solicitor, or any other kind 
of agent, even in the presence of his client. But, 
apart from this, as the order for costs ought not 
to have been made against her, and the order for 
payment of the balance of £S5 is now made only by 
reason of the waiving of her coimsel of her right 
to an account, the order against Dwyer cannot 
stand. The order below must, therefore, be varied 
by directing the trustee to pay Mrs. Einnear her 
costs of the motion, and dismissing the motion as 
regards Dwyer with costs. The respondent must 
pay the costs of both appeals. The order should 
recite that Mr. Lilley waived his right to an 
account. The trustee may retain his costs out of 
the estate. 

CooFBB and Beai« JJ. concurred, 

Solicitors for appellants: Bemays d Osborne, 
solicitors for J. Dwyer, Charters Towers. 

Solicitors for respondent: Roberts d Roberts, 
agents for Roberta, Leu & Barnett, Townsville. 



DECEMBER SITTIKOS OF THE FULL COURT. 

Griffith C.J., Coopeb and Real J J. 

Re HABDiMo, m'dougall v. union tbustee company, 

LIMITED. 

December 17th and 18th, 1896. 

mil — Agreement to leave by will — Intesta/^ of 
settlor — Satisfaction of claim under distribution 
by settlement — Insurance moneys — Liability to 
covenant to settle. 

On the marriage of plaintiff, her father H. covenanted by 
an agreement with the father of M., the plaintiff's 
husband, to leave one-twelfth of his estate for the 
benefit of plaintiff upon the following trusts : — Half to 
be paid to her on H.'s death and half to be held by 
H.'8 administrators on trust (on events which sub- 
sequently happened) for plaintilf for life, remainder to 
her husband for life, with remainder over to the 
children of the marriage. H. died intestate, leaving a 
widow and twelve children including the plaintiff. 
Plaintiff claimed to be entitled to her share in distri- 
bution in the intestacy as well as to the amount agreed 
to be settled on her. Part of the testator's property 
consisted of moneys arising from life assurance 
policies. 

Heldf that the trustees under the covenant were entitled 
to one-twelfth (six seventy-seconds) of the whole estate, 
but that credit must be given for any amount so received 
by them as against the plaintiff's share in the 
intestacy ; that the policy moneys were not liable 
to the payment to be made under the covenant, and 
that the difference between the six seventy-seconds and 
the four seventy-seconds, to which she was entitled as 
one of the next-of-kin, must be made good out of 
the general estate exclusive of the policy moneys, 
which as so diminished was divisible amongst the 
other next-of-kin. 

Special case for the opinion of the Court in an 
administration action by Frances Elizabeth Flora 
M^Dougall, one of the next-of-kin, against the 
Union Trustee Company, Limited, the admini- 
strators of the estate of George Rogers Harding, 
deceased, intestate. 

On 6th January, 1886, in consideration of a 
marriage then intended between plaintiff and 
Ronald M'Dougall, son of John Frederick 
M'Dougall, an agreement under seal was executed 
by the plaintiff's father, George Rogers Harding, 
and the said John Frederick M'Dougall, by which 
Harding agreed to leave for the benefit of the 
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plaintiff a share of not less than one-twelfth of 
the estate at his death up to £60,000, to be paid 
as follows : — Half to be payable to the plaintiff on 
the decease of Harding, and the remaining half to 
be held by the administrators of Harding upon 
trust to pay the income thereof to his then wife 
during her life, with remainder after her death to 
the plaintiff for life, with remainder after her 
death to her husband for life, and ultimate re- 
mainder to the children of the marriage. Harding 
died intestate, leaving a widow and twelve 
children including the plaintiff. His wife men- 
tioned in the agreement had predeceased him. 
Administration of his estate, part of which con- 
sisted of moneys arising from life insurance 
policies, was granted to the Union Trustee Com- 
pany, Limited. J. F. M'Dougall died before 
action brought, but for the purposes of the action 
his interests as trustee of the settlement were 
represented by the Union Trustee Company, 
Limited. The plaintiff's husband still survived, 
and there were issue five children of the marriage. 

The question raised by the special case was the 
share to be received out of the estate by the 
plaintiff, she claiming to be entitled to her settle- 
ment, and also to a distributive share under the 
intestacy. 

Feez for plaintiffs. 

Sliarul for defendant. 

Byrnes y A,.G, and LiUey for the widow and 
children sui juris of intestate. 

Scott for infant children of intestate. 

Feez : The distribution under the intestacy 
cannot operate as a performance of the whole 
covenant, as it does not provide for the interests 
under the covenant of the persons other than the 
plaintiff, and as it cannot satisfy the whole 
covenant, it cannot as a matter of law operate as a 
satisfaction of any part of it. 

The agreement to settle has the legal effect of a 
settlement, and were the plaintiff the only person 
interested under the agreement the covenant to 
leave' ^4^|puIT. be satisfied by the distribution in 
intestacy {Blandy v. Widmore, 1 P. Wm's 828; 
Lee V. B'Aranda, 1 Ves. Sen. 1 ; Tlmcker v. Key, 



L.B. 8 Eq. 408), but that is not the case where 
there are remainders over to persons other than 
the person receiving under the distribution 
(Salisbury Y, Salisbury , 6 Hare 526 ; Younyy. Youny, 
6 Ir. R. Eq. 616 ; Couch v. Stratum, 4 Ves. 391 
4 R.R. 280). Nor can it operate as a satisfaction 
of plaintiff's interest, for where the covenant is 
entire, as it is in this case, a part cannot be satis- 
fied {Lang v. Lang, 8 Sim. 461). If s. 29 of The 
Succession Act of 1867 applies to this case, which 
the plaintiff does not admit, the plaintiff certainly 
need only bring unto hotchpot the one- 
twenty-fourth which she actually receives, 
and not the other one twenty-fourth in which 
she has only a life estate. The plaintiff contends, 
therefore, that she, or the administrators for her, 
is entitled to both her one-twelfth under the agree- 
ment, and to her share in the distribution under 
the intestacy. She contends, also, that the 
covenant attaches to the policy moneys, and 
that the liability of the estate to carry out 
the covenant is not a debt within the meaning of 
The Insurance Act of 1879 {Bennett v. Hotildsworth, 
6 Ch.D. 671 ; Re Hiygins, 29 Ch.D. 697 
81 Ch.D. 142). 

Sliand : As representing the interest of infants, 
the defendant contends that the effect of the agree- 
ment to settle is that the covenant attaches to the 
property of the intestate as if the settlement had 
actually been made {Be Parkin, 1892 8 Ch. 610). 
The intestate had power to make a covenant which 
would attach to the policy moneys, and has, in 
terms done so. 

Byrnes, A.G.: The covenant being a covenant 
to settle an indeterminate amount is not a settle- 
ment but merely a debt {BeU v. Clarke, Beav. 
427 ; Tliacker v. Key, L.R. 8 Eq. 408, 416), and the 
trustees are merely creditors {He Gray, 1896, 1 
Ch. 620). It follows, therefore, that the policy 
moneys are not liable for the payments due under 
the agreement. 

The agreement is, however, a settlement within 
the meaning of s. 29 of the Succession Act of 1867, 
and the plaintiff must bring into hotchpot her 
interest thereunder before she can claim her share 
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under the intestacy. She must bring in not only 
her own share under the settlement, but also the 
shares of all her successors in title. That rule is 
clearly laid down in Weyland v. Weyland, 2 Atk. 
632, at p. 686. The case of Couch v. Stratum 
(ubi sup.), cited by the plaintiff (a case opposed to 
the prior principles of Villa Meal y. Lord Galway, 
2 Ambler 682 ; Jones v. Collier, lb. 780), in which 
nothing was brought into hotchpot, was the case 
of a husband and wife, and the question of hotch- 
pot consequently never arose. The most, there- 
fore, that the plaintiff is entitled to is her one- 
twelfth under the settlement, and she is not 
entitled to have recourse to the policy moneys to 
satisfy thai claim. 

Scott submitted the rights of the infant children 
to the protection of the Court. 

The judgment of the Court was delivered by 
Griffith, C. J., as follows : — 

It appears to us that the present case is not 
distinguishable from Weyland v. Weyland (2 Atk. 
682), and that we must follow that case. The 
result is, therefore, that the trustees of the 
settlement are entitled to six seventy-seconds of 
the whole estate, which will go in satisfaction of 
plaintiff's claim as one of the next-of-kin. As 
two seventy-seconds of that will come out of the 
general estate, the loss of that two seventy-seconds 
must be borne by the next-of-kin in the proportion 
of one-third by the widow, and two-thirds by the 
children. We are of opinion that the policy 
moneys are not liable under the covenant. The 
costs will be allowed to all parties out of the 
estate, and there will be liberty to apply. The 
six seventy-seconds will be divided as directed by 
the settlement. 

Solicitor for plaintiff : Boberts S Roberts. 

Solicitors for defendants : Hart, Flower, d 
Drury. 

Solicitors for widow and next-of-kin sui juris : 
Macpherson d Feez. 

Solicitor for infant next-of-kin : T^. H. WiUon 
d HerMfiing* 



DECEMBER SITTINGS OF THE FULL COURT. 



GbIFFTTH C.J., COOPEB AND BeAL JJ. 



THE QUEEN V. TOWNEE. 

THE QUEEN 17. DISTRICT COURT OF OTBfPIE, Ex parte 

NO. 1 NORTH PHCENIX GOLD MININO 00., LTD. 

14th, 16th and 18th December, 1896. 

Taxation of costs by Warden and District Court 
Judge under s. 86 of Goldfields Act 1874 (88 
Vic. No. 11) — RiglU of client to tcithdraw sum- 
mons for taxation — Bill of costs — Offer to 
accept fixed sum in lieu of taxed costs. 

Where a client has taken out a summons for the taxation 
of a solicitor's bill of costs under s. 85 of The Gold' 
fields Act 1874 before a Warden or District Court 
Judge, such Warden or District Court Judge may pro- 
ceed with the taxation on the day appointed in the 
absence of either party, and neither the client nor the 
solicitor can claim to have the taxation stayed without 
the consent of the other party. 

The Warden and District Court Judge respectively may 
nevertheless stay proceedings in the summons on 
sufficient cause shown. 

A party is not entitled to call upon the advocate for the 
opposite party to prove express authority to do any act 
which is within the apparent scope of his authority as 
such advocate. 

P., a solicitor, writing to his clients respecting professional 
work performed for them in a Warden's Court and in 
a District Court, on appeal from the Warden's Court, 
and in the Supreme Court on further appeal, stated his 
willingness to accept £210 for his professional fees 
without taxation. The clients refused the offer, and 
requested him to tax his costs. 

HM^ that in rendering his costs for taxation he was not 
limited to the amount mentioned in the letter. 

Motion, on behalf of the No. 1 North Phoenix 
Gold Mining Co., Ltd., to make absolute two 
rules nisi calling on Francis Isidore Power and 
Lionel E. D. Towner, and the District Court at 
Gympie, respectively, to show cause why writs of 
certioran or prohibition should not issue, restrain- 
ing further proceedings in the matter of the 
taxation of two bills of costs, rendered by Power 
to the appellants. 

Appellants had employed the respondent Power 
as their solicitor in an action for contribution from 
neighbouring mines for bailing under lite Goldfields 
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Drainage Act of 1891. The appellants brought the 
action in the interest of themselves and several 
owners of adjoining mines, and the action was 
heard in the Warden's Court, and on appeal in 
the District Court, from which an appeal was 
brought to the Full Court (6 Q.L.J., p. 807). 

Shortly after the proceedings in the Pull Court, 
Power wrote to the appellants in the following 
terms : — 

" Herewith I enclose you statement in connection 
with the bailing case against the Phoenix Co. 

" You will observe that I have given you credit 
for all sums received by me from every source, and 
debited you with all charges. I have not made 
the account out in detail, as it would be very 
lengthy, but have charged you Jg210 as my own 
charges for the whole of the costs right through 
the two appeals." 

In the accompanying statement there was this 
item — ** My accoimt (professional charges; JB210.'* 

The appellants, at the request of the proprietors 
of the adjoining mines, who had agreed to bear a 
proportion of the costs of the litigation, informed 
Power that they wished to have the costs taxed, 
and instructed him to take out summonses before 
the Warden and the Judge of the District 
Court at Gympie, for the taxation before 
them of the costs of the proceedings in the 
Warden's Court and the District Court 
respectively. The summonses were taken out 
by the appellants themselves, and the bills of 
costs were sent to the Warden (the respondent 
Towner) and the District Court Judge. The 
appellants instructed a solicitor, Mr. E. H. B. 
Macartney, apparently at the request of the other 
parties interested in the costs, to appear on their 
behalf on the taxations. Power informed his 
clients that the bill of costs for the proceedings in 
the Supreme Court should be taxed by the Taxing 
Officer at Brisbane. This biU was not delivered, 
but the bills delivered to the Warden and the 
District Court Judge included charges by Power 
amounting to a larger sum than the Jg210 
mentioned by Power in his letter to the appel- 
lants. 



At the date of the appointment for the taxation 
before the Warden, Power appeared, and also 
Macartney, as solicitor for the appellants, when 
Macartney raised an objection to the junsdiotion 
of the Warden to tax the costs, on the ground that 
there should only be one bill of costs, and not 
three separate bills. The Warden overruled the 
(A)jection, and the taxation was proceeded with 
and completed. Power and Macartney also 
attended before the District Court Judge at the 
time appointed for the taxation before him, when 
Macartney asked to withdraw the bill from taxation. 
Power questioned his authority from his clients to 
make such a request, and an adjournment was 
granted for the purpose of the production by 
Macartney of some such authority. Power agree- 
ing to consent to the withdrawal, if satisfied as to 
the authority to request it. At the next appear- 
ance of the parties, no such authority was 
produced. Macartney then applied for a stay of 
proceedings on the grounds stated in the judgment 
of the Court. 

The District Court Judge proceeded with the 
taxation, and completed it in the presence of both 
solicitors. Macartney applied to the District Court 
Judge for a rehearing or a review, which was 
refused. At the October Full Court, rules mti 
were granted, calling on Power, the Warden, and 
the District Court, to show cause why writs of 
certiorari or prohibition should not go to restrain 
further proceedings on the taxations. 

Byrnes, A,G. and Woolcock, for Power, showed 
cause. This is not a case for prohibition or 
certioran. In the first place, as regards the 
Warden, the appellant has not exhausted all his 
other remedies, since an appeal would clearly lie 
under s. 59 of Tlie Goldfielda Act 1874, from his 
decision on the taxation ; and secondly, prohibition 
only lies where there has been a manifest want 
of jurisdiction {Colonial Bank of Australasia v. 
Willan, L.R. 6 P.C. 417 ; Tfis Queen v. Quinlan, 
10 Y.L.B. (L.) 102), and it certainly does not lie 
in the mouth of those who, in this case, actually 
invoked the jurisdiction of the two courts, now to 
deny the existence of that jurisdiction. But 
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dearly under g. 85 of the Ooldfields Act, both 
Warden and District Judge had jurisdiction to tax 
these costs. The only questions, therefore, are (1) 
whether the clients, having invoked the jurisdiction 
of the two courts, had the power to withdraw the 
hill of costs from taxation ; and (2) whether, having 
that power, they actually exercised it. 

As regards the Warden's Court, it does not 
appear that any application to withdraw was 
made, and though leave was asked before the 
District Court Judge to withdraw the bill, the 
application to withdraw does not seem to have 
been persisted in. The respondent, however, 
contends that the appellant has no power to 
withdraw the bill after the summons had been 
granted by the District Court Judge for its 
taxation. The taxation was a proceeding for the 
joint benefit of solicitor and clients, and though 
the clients were domini litis, in the sense that 
they took the initiative in obtaining the summons, 
the solicitor at the time of the taxation was the 
party put on proof, and he thenceforward was in 
the position of the plaintiff. Moreover, even if the 
clients had been domini litis, and in a position 
analogous to that of a plaintiff in an action, it is 
doubtful whether they could have withdrawn, for a 
plaintiff cannot withdraw an action after it has 
been set down for trial without the consent of the 
defendant (Matthews v. Antrobus, 49 L.J., Ch. 80). 
The appellants chose their taxing authority, and 
should be kept to it, as there must be some finality 
in such matters. The words of s. 85 are 
imperative, and the District Court Judge had no 
option as to his course when the parties appeared 
before him at the time appointed for the taxation. 
The appeal should be dismissed. They also cited 
In re Park (41 Ch.D. 826), In re Mourilyan (11 
Beav. 48), In re Eomer and Hasiam (1898, 2 Q.B. 
286). 

B£AL J., referred to Kennedy v. Neiil (1 
Q.L.J. 64). 

LiUey, in support of the Rules : Prohibition lies 
wherever there has been any irregularity resulting 
in a miscarriage of justice, and is not confined to 
cases in which there has been a manifest want of 



jurisdiction (Short on Mandamus pp. 486, 487). 
Appellants contend, in the first place, that the bills 
of costs which were taxed before the Warden and the 
District Court Judge were not the bills of costs for 
which they took out the summons under s. 85, but two 
bills of a much larger amount. Respondent 
Power had sent them a letter which, in point of 
law, was a bill of costs {In re PauLl (lb.) ; Be 
Dobson, 17 V.L.R. 88 ; Be Walters 9 Beav. 299), 
in which his charges were set out at £210, while the 
bills actually taxed were far in excess of that amount, 
to which, as a matter of law he was bound (In 
re Wells, 8 Beav. 416 ; lie Catling 18 Beav. 
508 ; Re Tilleard, 82 Beav. 476 ; J^e Thompson, 80 
Ch.D. 441 ; lie Bussell, Son v. ScoU, 65 L.T.N.S. 
71 ; J^e Hellard and Bewes, 1896, 2 Ch. 229 ; Re 
Kellick, 56 L.T.N.S. 887), and the sending in and 
the taxing of such increased bills of costs were 
irregularities which should be corrected by prohibi- 
tion. [ Woolcock referred to Be Macnamara, 5 N.S. W. 
L.R. (L) 842 ; /?« Cartliew, 27 Ch.D. 485]. 

Secondly, the appellants had a right of with- 
drawal from the taxation, and they actually 
exercised that right. A taxation under s. 85 is a 
proceeding entirely for the benefit of the client, and 
differs from a taxation under the Costs Act in that 
the solicitor must sue on the allocatur before he 
can recover his costs. The appellants were thus 
domini litis, and had a right analogous to that of a 
plaintiff in an action to claim a nonsuit, and as a 
plaintiff may exercise that right at any time before 
judgment {Outhwaite v. Hudson, 21 L.J.N.S., Ex. 
151), so- the appellants could withdraw their bill 
from taxation at any time before the allocatur 
was signed. Even if the Warden and the District 
Court Judge were in the position of taxing officers 
under the Costs Act, it is doubtful whether the 
taxation of a bill could not be stopped by the client, 
for that Act is to be construed most favourably for 
the client {Engleluart v. Moore, 15 M. & W. 548). 
The invoking of a jurisdiction by a party does not 
preclude him from objecting to it on proper 
grounds {Knowies v. Holden, 24 L.J., Ex. 228), 
nor does consent cure a defect in jurisdictioq 
{Jackson v. Beaumont , lb. 801), 
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There was, therefore, after the withdrawal of the 
bills from taxation — and appellants contend both 
were withdrawn — a want of jurisdiction both 
in the Warden and the District Court Judge to 
continue the taxation, and prohibition should go 
against the further proceedings on the taxations. 

C.A.V. 

December 18th. 

Griffith C.J. : These were two applications for 
writs of certiorari directed to the Goldfield Warden 
and the District Court at Gympie respectively, to 
bring up two orders, or awards, or allocaturs, 
made by them on the taxation of costs, the tax- 
ation having been made by them respectively 
under the provisions of s. 86 of The Goldfields Act 
of 1874. The rules asked in the alternative for 
writs of prohibition. In either view the applica- 
tions were based upon the assumption that in the 
events that happened the warden and the judge 
respectively had no jurisdiction to proceed to give 
the awards that they gave ; and that argument 
was based on these grounds : that the applicants 
were the clients ; that it was they who had asked 
for taxation under s. 85 ; that before taxation 
was proceeded with in either case they had 
expressed their wish to withdraw the proceedings , 
and that they, being the persons who instituted 
the proceedings, were entitled, whenever they 
thought fit, at any rate before the matter had been 
entered upon, to decline to go on any further, 
and that the warden and the judge had no right 
to go on, and therefore had no jurisdiction to go 
on. In order to determine that question, it is 
necessary to look at the terms of s. 85 itself, and 
also at the provisions of other laws dealing with 
similar subjects existing when that Act was passed. 
Counsel for the applicants relied upon the general 
principle that the plaintiff in an action is entitled 
to stop his action when he likes. That, no doubt, 
was the rule at Common Law in whatever court 
the action was brought ; and in Chancery the 
plaintiff could always dismiss his bill, and there 
was no way of making a plaintiff go on until the 
court had made a decree. It was said that this 
analogy is applicable to the present ^£^e, 8^1thoug;h 



the proceedings are not in form actions but 
summonses for the taxation of costs. It is clear, 
I think, that whether any party to a proceeding is 
entitled to stop that proceeding of his own motion 
must depend upon the nature of the proceeding 
itself. If it is an ordinary action, the general 
rule is that he can. But I think the test is this — 
if the proceedings are of such a nature that at the 
stage at which they have arrived the judge or the 
tribunal can proceed in the absence of either 
party, neither party can be said to be dominns 
litis — that is, entitled to stop it of his own motion. 
Now, at Common Law an action is not ordinarily 
a proceeding in which the tribunal can proceed 
in the absence of either party. The judge cannot 
proceed in the absence of the plaintiff. In a 
criminal proceeding the tribunal cannot proceed 
in the absence of the defendant. That difficulty 
was, indeed, felt so much, that in the District 
Court Act and in the Small Debts Court Act, a 
special provision is made for dealing with cases 
in the absence of the defendant. So that ordin- 
arily actions cannot go on unless both parties are 
present. Now, if that is the test, and I think it 
is, we must enquire whether these summons were 
proceedings which could go on in the absence of 
either party. If they could, neither party was 
entitled to stop the proceeding. It is not necessary 
to go further back in the history of the taxation 
of costs than the Costs Act. That Act gave a 
summary remedy both to clients and solicitors. 
The solicitor could not bring an action on his bill 
until a month after he had delivered it. During 
that month the client could, ex parte, obtain an 
appointment from the proper officer to have the bill 
taxed ; and that appointment, although obtained 
ex paf-tej had the effect of an order of the court — 
or a statutory order, if that term is preferable — 
which conferred upon both parties the right to have 
the bill taxed ; for it was expressly provided that 
the Taxing Officer could proceed with the taxation 
in the absence of either party. After the month had 
expired, neither the client nor the solicitor could 
obtain an order or appointment for taxation of his 
QWQ motion, but a judge could make an order 
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directing the bill to be taxed. When that order 
had been made, the taxation could proceed in the 
absence of either of the parties. I think it is clear, 
under these circumstances, that neither of the 
parties could stop the taxation either by staying 
away or by saying he did not want to go on 
with it. 

Then came The DUtrict Courts Act of 1867, 
which provided that costs as between attorney 
and client in any action in a District Court might 
be taxed either by the District Court Judge or by 
the Taxing Officer. It seems clear that this was 
intended to give an alternative mode of relief to 
the client, but that the general principles of the 
Costs Act were to apply. 

Then came The Gotdjields Act of 1874. Section 
85 of that Act provides that a Judge of the 
District Court or a Warden may, on the applica- 
tion of the client in any proceeding in his 
court, issue a summons requiring an attorney or 
barrister to appear before him at the time and 
place named on the summons. It is called a 
summons, but it is really an order or direction to 
attend. Then the section goes on to say that at 
such time and place, upon the appearance of the 
attorney or barrister, or upon proof of due service 
of the summons, the Judge or Warden shall pro- 
ceed with the taxation ; and if on the taxation it 
appears that the practitioner has been overpaid, 
the Judge or Warden may make a summary order 
upon him to refund. The question now to be 
considered is, whether this is a proceeding in the 
nature of an action, or a proceeding in the nature 
of a taxation such as those previously known 
under the Costs Act. I think it is clear that 
taxation under this section was intended to 
be an additional remedy to a client to that which 
he already had under the Costs Act. It gives him 
expressly an additional remedy in the event of 
overpayment. Under the Costs Act the prac- 
titioner is entitled to summary relief for recovery 
of the amount of his costs. This Act, however, 
says nothing on that subject. It is quite clear, I 
think, that under this section as soon as the 
first item has been taxed neither party can 



withdraw, because there is a judgment as to 
that item. On the whole, I see no reason — 
no sufficient reason, at any rate — for drawing 
any distinction between the incidents of this 
kind of taxation and those of any other kind of 
taxation. That is to say, it is a proceeding of 
such a nature, that once the appointment has been 
made the tribunal can proceed in the absence of 
either party. It clearly can proceed in the 
absence of the attorney, for the section expressly 
says so, and although it does not expressly say 
that the tribunal can go on in the absence of the 
client, still, I think, it sufficiently appears from the 
Act, and from reference to the other legislation on the 
subject, that it was the intention of the Legislature 
that the tribunal might proceed in the absence of 
the client as well as in the absence of the 
attorney. That being so, it was not competent to 
either party to stop the taxation of his own 
motion, either by staying away or by saying he 
did not wish it to proceed further. That really 
disposes of the substantial matter of both 
applications. 

A distinction was, however, sought to be made 
between the two cases. Before the Warden, 
the solicitor who appeared for the present ap- 
plicants objected that the Warden had no jurisdic- 
tion to go on with the taxation. The Warden held, 
and rightly held, that he had. In that case I 
think it is quite clear that the rule should be dis- 
charged. Before the District Court Judge, the 
solicitor who then appeared for the applicants 
formally applied to withdraw the summons for 
taxation. That withdrawal was objected to by 
the solicitor, and for the reasons that I have given 
the application to withdraw was not of itself 
sufficient to oust the jurisdiction of the District 
Court Judge. But I think it is quite clear that, in 
a proceeding of this kind, the tribunal would have 
power to stay its hand if it appeared that its 
JTurisdiction had been improperly invoked — for 
instance, if the summons had been obtained under 
anything like a manifest misconception of rights, 
or if the client had been induced to obtain it by 
any fraud or unfair treatment. Or the tribunal 
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might stay its hand by consent of the parties. 
Application was afterwards made to the District 
Court Judge to stay the proceedings on certain 
grounds stated to him. Now, if he had never 
really entertained the application to stay proceed- 
ings, I am very much disposed to think that it 
would not be too late even now to refer the matter 
back to him to consider that application on its 
merits. It is necessary, therefore, to see what 
took place before him on that point. It appears 
that the application to stay proceedings was made 
on five grounds : (1) That the application for the 
summons to tax was not made by the authority of 
the company; (2) that if made properly it was 
made under a misconception of right ; (8) that 
the Goldfields Act was not applicable to a case of 
this kind, and that the proper course was by 
taxation under the Costs Act; (4) that if the 
principle of separate taxations were adopted there 
would be three distinct taxations, and the clients 
might possibly be deprived of their rights of 
review with respect to a material part of the whole 
bill ; and (5), that the case was of an exceptional 
nature. 

It appears from the learned District Court 
Judge's notes that he declined to grant a stay of 
proceedings, as no evidence was produced that the 
company had acted under a misconception of rights. 
On that point he formed an opinion upon the 
evidence. If the matter were referred back to the 
District Court Judge to entertain the application 
to stay proceedings on the merits, on the assump- 
tion that he had declined jurisdiction, it could 
only be referred back to him to deal with it on 
the merits as then placed before him. But it 
appears, so far lis the application was founded 
upon a supposed misconception of rights on the 
part of the clients, that he did apply his mind 
to the merits, and decided there was no evidence 
in support of the application. The matter could 
not, therefore, be sent back for consideration 
of that point. The ground that the chairman's 
application for taxation was not made by the 
authority of the company is disposed of by the 
applicants' own affidavits. The other grounds for 



the application to stay proceedings appear to have 
nothing in them. It would, therefore, be idle to 
send it back for reconsideration on those grounds. 
That being so, nothing remains but to discharge 
this rule also. 

I should, however, refer to an incidental point 
which was made in the course of the case, with 
respect to what was called an amendment of the 
bill of costs. The solicitor had informed his 
clients, prior to the taxation, that he would charge 
200 guineas for his costs, exclusive of money 
out of pocket, of the action in the Warden's 
Court, the rehearing in the District Court, and 
the appeal to the Supreme Court. The Gold- 
fields Act says that the client may call upon 
the solicitor to appear for the purposes of 
taxation, and then the judge is to tax the costs. 
Whether a bill of costs has already been 
delivered or not is perfectly immaterial. It may 
have been both delivered and paid. All that is 
perfectly immaterial. It is also clear that under 
some circumstances a bill of costs can be amended, 
although generally only under special circum- 
stances, and generally only by leave of the 
tribunal. So that point fails also. 

Another point, also incidental, which was reaUy 
the foundation to a great extent of the application, 
so far as regards the District Court taxation, was 
that when the matter was before the District 
Court the solicitor, whose costs were being taxed, 
challenged the authority of the solicitor for the 
applicants to ask leave from the District Court 
Judge to withdraw the application for taxation. 
Now I do not think that a party is entitled to 
challenge the authority of the solicitor or advocate 
of the other party to do anything which is within 
the ordinary scope of the duty of a solicitor or 
advocate appearing for a client. He is not entitled 
to call upon him for any such authority at all. 
If there is any reason to suppose that the Court is 
being misled, the client may be allowed the 
opportunity of coming in and withdrawing his 
retainer. But it would be very dangerous if 
one party were allowed to call upon the advocate 
or solicitor of another to prove that he has 



1897. 



THE QUEENBLAND LAW JOURNAL. 



145 



authority to do anything whioh falls within the 
ordinary scope of an advocate's or solicitor's 
duty. The real cause of the trouble in this case, 
no doubt, has been the fact that Mr. Power had, 
almost up to the very moment of obtaining the 
taxation, acted for the dient. If there had been 
any misconception of rights on their part, and 
that point had not been considered by the District 
Court Judge, that might have been a reason to 
send it back to the judge, but, as already pointed 
out, he addressed his mind to the subject, and 
came to the conclusion that there was no 
evidence of any misconception. Nor do I think 
that the parties were under any misapprehension 
aa to what they were doing ; although, no doubt, 
they had another remedy, which, if they had 
been told of it, they might have preferred. Un- 
fortunately, they were not told ; but that 
omission cannot be regarded as anything in 
the nature of fraud or misconduct, and it would 
in any case have been a matter for the District 
Court Judge, not for us, to determine. He did 
apply his mind to the matter, so far as it was put 
forward as a ground for staying the proceedings, 
and he was of opinion that there was nothing in 
it. Both applications fail, and both rules must 
be discharged with costs. 

CooFEB J. : I concur. 

Real J. : I am of the same opinion. I think it 
is clear that the taxation of costs is not the same 
thing as an action. It appears from the cases 
cited that it originally proceeded under the general 
jurisdiction of the courts over their own officers for 
the benefit of the client. The Legislature, at an 
early date, long before these cases, made substantive 
provision with regard to the matter. This 
substantive provision gave both parties certain 
rights. Our Costs Act, which was in existence 
before the passing of the Goldfields Act, and 
whioh is in existence now, provided that either 
party might obtain a reference to taxation. The 
client had the sole right within a month. Section 
26 expressly provided that the Taxing Officer had 
the right to proceed ex parte whether it was by 



reference or not. The attorney had the right on 
the expiration of the month by application to a 
judge. The old District Oourt Act contained 
provision empowering the judge to tax under 
certain circumstances. The Ooldfields Act was 
passed, which in its whole scope is, as far as 
possible, to enable litigants to have their rights 
decided in the Warden's Court or the District 
Court without appeal to the Supreme Court. That 
Act gives to the client a further right, and that is 
that he may obtain judgment for such sum as he 
may have paid over the amount which ought to be 
paid. It is his sole right. He is the only person 
who can take advantage of that Act. He is 
precisely in the same position as, under the Costs 
Act, he is for the first month. And the Act 
proceeds to say that upon the appearance of the 
attorney, he shall proceed with the taxation. And 
indeed, as it was said in the course of the case, in 
many instances it would be perfectly idle for the 
client to appear himself — perfectly idle, for he 
would know nothing about it. Some instance 
might arise when he might not desire to attend — 
that is, if it were the case of a professional man, 
whether he be a barrister or a solicitor, and he 
would say, ** Very well, I refer your costs to be 
taxed by the Warden." He would issue a summons, 
and it would be for the Warden to proceed whether 
he was there or not, and allow the attorney or 
barrister only such professional costs as he was 
entitled to. That being so, it seems to me, as 
pointed out by the Chief Justice, that the analogy 
with an action does not exist, and that the District 
Court Judge, under s. 85, had authority to proceed 
ex parte ; that is to say, had authority to proceed once 
the matter was brought before him properly ,whether 
the party who had brought it was a barrister or not. 
That was sufficient to dispose of the whole case. 
Whether he could get any remedy, other than this, 
depends on the provisions of s. 95, which says that 
no proceeding shall be removed under this Act to 
the Supreme Court except as hereinbefore provided. 
On these grounds, I think that the appeal should 
be dismissed with costs. On tibe other points I 
entirely concur, and have nothing to add. 
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Solicitors for appellants : Thynne S Macartney, 

Solicitors for respondent Power: Chambers^ 

Bntce d MeNab, agents for F. L, Powers Gympie. 
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HATES V. BOURNE. 



I^eal Property Act of 1861 (25 Vic, No, 14), 
8S. 5, 126-128— Deeds Registration An of 
1843, s, 16 — Devise of land for life with 
power of appointment — Tenancy in tail 
— Defective exercise of power — Tenant for 
life registered ae proprietor in fee-simple — Issue 
of certificate of title for fee-simple — Bona fide 
mortgagee for value — Remainder-men deprived 
of land — Action by tJiem against Assurance 
Fund — Measure fif damages, 
0. H. by his last will devised certain lands under The 
Beal Property Act to his son J. J. H. for life, and after 
his death to such of the testator's children or grand- 
children as J. J. H. should by deed or will appoint ; 
in default of appointment to the issue of J. J. H 
in infinitum. 
After his father's death J. J. H. made an appointment by 
deed in his own favour, in the following terms :— " He 
doth hereby absolutely and irrevocably appoint the 
said hereditaments to himself, as mentioned in the 
said recited will, for such life ; " and applied to the 
Registrar of Titles to have transmission by death of 
the land granted to him, and for a certificate of title 
as proprietor of the land in fee-simple. These 
applications were complied with, and J. J. H. executed 
a bill of mortgage of the land bond fide for value for 
£1500 and further advances, for the purpose of 
making improvements on the land. The total amount 
advanced was about £3000. 
In an action by the children of J. J. H. deceased, by their next 
friend, against the Begistrar of Titles, to recover 
damages out of the Assurance Fund : 
Held, that the plaintiffs were entitled to recover damages 
for deprivation, but that the wrongful acts had improved 
the land, and that damages should only be awarded by 
way of compensation for the loss actually sustained, 
which was fixed by the jury at £1630. 

Action by the infant children of J. J. Hayes, 
deceased, by their next friend, Thomas Hayes, 
against the Begistrar of Titles, to recover damages 
out of the Assurance Fund. 

feez and IfacDonnell for the plaintiffs. 



Byrnes, A,G,, Virgil Power, and Sydes for the 
defendant. 

Owen Hayes, being the registered proprietor of 
certain lands under The Beal Property Act of 1861, 
situated in South Brisbane, on which now stands 
the Terminus Hotel, on 20th August, 1875, 
executed his last will, by which he devised the 
lands to his son J. J. Hayes for life, and after his 
death to such of the testator's children or grand- 
children as J. J. Hayes might by deed or will 
appoint, and in default of appointment to the 
issue of J. J. Hayes in infinitum, Owen Hayes 
died on 14th October, 1875. 

After his father's death, J. J. Hayes executed a 
deed, the operative words of which were as 
follows : — " He doth hereby absolutely and irre- 
vocably appoint the said hereditaments to himself, 
as mentioned in the said recited will, for such life." 

This deed of appointment was accepted in the 
Titles Office as conferring on J. J. Hayes, in con- 
junction with the will, an estate in fee-simple; 
and when in June, 1889, he had transmission of 
the lands entered up to him, he applied for and 
obtained a certificate of title in fee-simple. 

In August, 1889, J. J. Hayes, wishing to cany 
out certain improvements in his hotel, mortgaged 
the lands to the A.M.P. Society for £1500 and 
further advances. There was due to the 
mortgagees at the commencement of this action 
about £8000. 

J. J. Hayes died on 29th April, 1895, having 
devised and bequeathed his estate in trust for his 
wife and children, and this action was shortly 
afterwards begun in the name of his infant 
children. The plaintifb alleged that by the issue 
of the certificate of title to their father they had 
been deprived of the land in question, and claimed 
£10,000 damages. 

The evidence for the plaintifib was specially 
directed to show that the mortgagees dealt solely 
on the faith of the certificate of title, and had no 
knowledge of the previous transactions ; and to 
indicate the value of the property before the 
mortgage, at the time of the death of J. J. Hayes, 
and at the present time. 
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Byrnes^ A.G.y applied for a nonsuit, on the 
ground that J. J. Hayes was a tenant in tail, 
and the plaintiffs had no estate and were deprived 
of nothing. The nonsuit was refused, and the 
defendants then called evidence as to value, and 
tendered the deed of appointment, which was 
admitted. 

The jury found that J. J. Hayes delivered to 
the defendant the deed of appointment honestly 
believing, and inducing the defendant to helieve, 
that by virtue of the will and the deed he 
was entitled to an estate in fee-simple in the 
lands. They also found that the A.M.P. Society 
were bond fide mortgagees for value; that the 
plaintiffs, by the issue of the certificate of title to 
and the making of the mortgage by their father, 
had suffered damage to the extent of £1680, 
which sum would have represented the present 
value of the land if neither transaction had taken 
place ; and that the present value of the land was 
£2626, which was also its value at the time of the 
death of J. J. Hayes. 

The action stood over on motion for judgment 
till a subsequent day (17th December). 

Feez^ on behalf of the plaintiffs, then moved 
for judgment for £2626, and contended that they 
were entitled to the land free from encumbrance, 
or at any rate to what the jury had found to be its 
present value. The single act of the defendant 
in issuing the certificate of title was responsible 
for the subsisting debt upon the land. The deed 
of appointment should be strictly construed, and 
conferred on J. J. Hayes no more than what he 
already had — viz., an estate for life. Counsel 
cited the following cases: — Bradley v. Cart- 
wright {L.R., 2 C. P. 511), Eastwood v. Avis n 
(L.B., 4 Ex. 141), HinUm v. Hinton (2 Vesey 
Senr. 688). 

Byrnes^ A.G.^ in moving for judgment for the 
defendant, urged that under the will of his father 
J. J. Hayes had an estate tail (Richardson v. 
Harrison, 16 Q.B.D. 85), which it was competent 
for him to bar, and which he had barred by 
making an appointment to himself, which 
operated as a deed acknowledged under s, 16 of 



The Deeds Begistration Act of 1843 {Pye v. Daubuz, 
8 Brown Gh.C. 595). J. J. Hayes, as a child of 
Owen Hayes, was an object of the power. The 
word " heirs " was not used in the appointment, 
but the technical rule as to the construction of 
deeds should not be followed in the construction 
of wills, or of deeds of appointment executed 
under powers given by will. The wrongful act, 
if any, had led to the improvement of the pro- 
perty, and plaintiffs were only entitled to the loss 
which they had sustained. 

Shandf in reply: The deed of appointment 
should be construed as any other deed would be, 
and must have a meaning agreeable to the words 
" for such life " contained in it. No estate tail 
was created by the will. 

Beal J. : I quite agree with the findings of the 
jury on the facts. The construction of the 
so-called deed of appointment is a question of law. 
The document contains no words of limitation. 
There is no word " heirs " in it. Following 
the case of Walters v. Eldridge and others 
(4 Q.L.J. 118), decided by the Full Court, I hold 
that unless there is some statute which enables a 
document of this kind to transfer an estate greater 
than a life estate, the presence of words of 
limitation is necessary to confer such a greater 
estate. There is such a provision in the The Real 
Property Act of 1861. S. 8 of that Act pro- 
vides that ''the describing any person as 
proprietor .... or as seised of or having any 
estate or interest in any land shall be deemed to 
include the heirs, executors, administrators and 
assigns of such person.'' The question, there- 
fore, arises whether the deed of appointment is 
an instrument under the Beal Property Acts. 
Following the case referred to, I must hold that 
this is not an instrument under the Beal Property 
Acts, and I am forced by the Gonmion Law rules 
of construction to adopt the opinion that, although 
the deceased J. J. Hayes intended it to have that 
effect, although he tendered it to the defendant 
believing that it would have that effect, and 
although both acted on the instrument in the 
belief that it would have that effect, it had not 
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that effect, and the appomtment failed. Whether 
the estate of J. J. Hayes was or was not an estate- 
in-tail is not a matter for consideration, as there 
had been no dealing with the estate as such. J. J. 
Hayes has never been registered for an estate tail, 
and there has been no deed '' acknowledged *' 
within the meaning of s. 16 of The Deeds Registra- 
tion Act, The Real Property Acts only allow 
estates which are registered to be transferred. I 
do not decide, and I must not be supposed to 
decide, whether the estate created by the will took 
effect as an estate tail or not. The estate of J. J. 
Hayes under the will was dealt with as an estate 
for life, with a power of appointment. That 
estate was believed, both by Hayes and the 
defendant, to be affected by the deed of appoint- 
ment ; but I am forced to a contrary conclusion. 
On the whole case, I have come to the conclusion 
that this estate was not legally — 1.«., by proper 
documents — transferred or vested in J. J. Hayes, 
so as to give him the right to call upon the 
defendant to issue a certificate of title for the 
fee-simple, and thereby deprive the persons 
entitled in default of appointment of their interest 
n the land. It now becomes necessary to con- 
sider what damage arose to the plaintiffs owing 
to that act. The general rule of law, one which 
commends itself to reason, is that damages should 
be compensation. That being the rule, I see no 
reason why it should be departed from in this 
case. The acts which deprived the plaintiffs of 
their estate were the act of the defendant in 
allowing a certificate of title to issue, and the act 
of the deceased in giving a mortgage to persons 
who took it bona fide for value. These two acts 
the jury had found had inflicted damage on the 
plaintiffs to the extent of £1680, and no more. 
Therefore, I think they are entitled to recover that 
amount, and no more. There will be judgment 
for the plaintiffs for £1680. 

Solicitor for plaintiff : R, J. Leeper, 
Solicitor for defendant : J. Howard Oilly Crown- 
Solicitor. 

[Reported by Mr. G. W. Power.] 
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PowEB J. 



January 27th, 1897. 

THB QUEEN V, JAMES. 

Bail — Criminal Law — Application for admission 

of prisoner to hail — Discretion of judge — Capital 

offence. 

The principles governing the exeroise of the discretion of a 

judge to admit to bail a prisoner charged with a capital 

offence considered. 

Application to make absolute an order nisi to 
show cause why Richard Henry James, a prisoner 
charged with the offence of rape, should not be 
admitted to bail. 

The prisoner had been committed for trial on 
the charge of having committed rape, and an order 
nisi had been granted by Power J., calling on aU 
parties interested to show cause why he should 
not be admitted to bail. 

All the facts and argument appear in the judg- 
ment of the learned judge. 

Walshf for prisoner, to move the rule absolute. 

No appearance for the Grown. 

PowEB J. : In this case the prisoner is charged 
with haying, on the 13th of December last, 
committed rape on Caroline Cann, at Ilfracombe, 
and on the 20th of this month I granted a rule 
nisif on the application of Mr. Walsh, calling on 
all parties concerned to show cause why the 
prisoner should not be admitted to bail. Mr. 
Walsh now moves the rule absolute. The Grown 
is not represented. I have to consider whether, 
in the exercise of my discretion, the prisoner 
should be admitted to bail. 

The offence with which the prisoner is charged is 
in this colony a capital offence. I, of course, offer no 
opinion on the evidence. It is sufficient for me to 
know, as I have discovered to-day from an affidavit 
filed by Mr. Walsh, that a true bill has been found 
by the Crown Prosecutor. A Judge of the Supreme 
Court has power to admit any person to bail in a 
capital felony. The question is : When and under 
what circumstances he should exercise that 
discretion ? 

There are a number of previous decisions 
on the subject, and I think I ought to be 
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guided by them. The first case is that of 
R. Y. Seaife (10 L.J. Q.B. 802) so far back as 
1841. Li that case, first of all, an indictment had 
been preferred against the parties, who were 
charged with felony. They were charged with 
having certain coining mills in their possession at 
Manchester. A bill had been found by the Grand 
Jury; but the trial did not take place at the 
assizes, but the prisoners were apprehended on a 
bench warrant. A rule nisi for admitting them to 
bail was obtained. The case was adjourned, and, 
strange to say, for a similar reason to this. Lord 
Coleridge said : " The question seems to me to 
assume a difierent character now that the case has 
been before the Grand Jury. You are now 
quite certain that the parties will be required to 
take their trial." I adjourned this case to 
ascertain whether a true bill was found or not, and 
I find a true bill will be found, and know that a 
trial will take place. So perhaps it was discreet I 
did adjourn to get further information. Lord 
Coleridge said: ''The offence is serious, the 
punishment considerable, and the evidence 
strongly presumptive of guilt." — ^I do not say for 
one moment that the evidence in this case is 
strongly presumptive of guilt. — '' It is also to be 
observed that this is an application when a true 
bill has been found by the Grand Jury against the 
prisoners, and that circumstance has been held 
material by Lord Abinger in R. v. Chapman (8 C. & 
P. 558), and by my brother Patteson in R. v. Gutter- 
idge (9 C. & P. 228) on this ground — that there is no 
longer any doubt that the trial will take place, in 
which case, it becomes so much the less likely that 
the party should wish to expose himself to the risk 
of a trial." That seems to me to be the earliest 
case on the subject. The second case seems to be 
R.y. Richard Andrews (18 L.J. (M.C.) 118). I think 
it is sufficient if I read the head note : <' Where a 
true bill for murder has been found against a 
prisoner by the Grand Jury, and the trial was 
postponed in consequence of the absence of material 
witnesses for the prosecution, the Court refused to 
entertain the application to admit him to bail. 
The C!ourt will in no case admit to bail where a 



true bill for a capital offence has been found 
against the prisoner by the Grand Jury." I need 
not refer any further to that case. The next case 
is Barronet v. Attain (1 E. & B. 1). The marginal 
note to that case is this : '' The Court has a 
discretion to admit accused persons to bail in all 
cases ; but in exercising that discretion the nature 
of the charge, the evidence by which it is 
supported, and the sentence which by law may be 
passed in the event of a conviction, are, in general, 
the most impoitant ingredients for the guidance 
of the Court, and when these are weighty the 
Court will not interfere. Four foreigners were 
committed on the coroner's inquest and by the 
warrant of justices to take their trial for wilful 
murder committed in a duel. Two of them, when 
before the magistrates, avowed that they acted 
as seconds of the deceased. Application was made 
on their behalf to the Court to admit them to bail, 
on affidavits, by these prisoners, that they had 
acted only as seconds ; that the duel was fair : that 
they were foreigners, and ignorant of the law ; and 
believing they were bound, as men of honour, to 
act as they did ; and that acting as seconds was not 
punishable in their own country ; and they pledged 
themselves, in the event of being admitted to bail, 
to abide their trial. Held — that assuming these 
facts to be accurate, they afforded no ground for 
the Court interfering to bail prisoners proved by 
their own confession to be guilty of a capital 
offence." Of course there has been no admission 
of guilt here. In that case Lord Campbell made 
made these observations : '' I think we can look 
only to the nature of the charge, which is, in this 
case, a capital offence, and to the evidence, which, 
in this case, is a confession. On this evidence, 
if not altered, the verdict must be guilty." In 
this case I may state, without expressing any 
opinion, that if the evidence of the woman (Mrs. 
Cann) is believed, of course there can be only one 
verdict. I do not say that it ought to be believed 
or that it will be believed ; but, as Lord Campbell 
says, if " the evidence is not altered, the verdict 
must be guilty. . . . I hope that the circumstances 
may prove such that execution of the sentence 
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may be avoided ; but sentence of death must be 
awarded on such a verdict.*' So it is here. If 
this man is found guilty, there is only one sentence, 
according to the law of this colony, which could 
be pronounced, and that is sentence of death ; and 
I may state in my own experience I have known 
two cases where that sentence was pronounced 
and where it was carried out. Those were 
the cases of Jacky Campbell at Ipswich, and, I 
think, a man named Murphy [Byrne (?)] at 
Brisbane. Further Lord Campbell says: "No 
instance has been brought before us in which 
any such step as we are now asked to take has 
been taken by this Court or by any Judge." In the 
same case Mr. Justice Coleridge , as he was then, said : 
" Then we are told that the sentence, of death will 
probably not be executed. I think, however, that 
we must look to the legal consequences of a con- 
viction, and not speculate on the probable 
mercy of the Crown.** That is my opinion, too. 
Apart from that, as I have already pointed out, 
there are two instances, at all events, in which 
sentence of death was executed in Queensland. 

Mr. Justice Erie, I think, puts the matter 
very clearly. He says: ''I take the principle 
on which the Court acts to be that, where 
the charge is of a crime of the highest mag- 
nitude, the evidence clear ** — I say, without 
expressing any opinion whatever as to any further 
evidence that may be brought before the jury 
which will try the case, that it is clear as it stands 
on the depositions — " and the punishment is the 
highest known to the law, the Court should not 
interfere." This is the last case I will refer to^ 
In re Robinson^ which is reported in Volume 
XXIII. of the Law Journal (new series). The 
marginal note is this : " On an application to bail 
a prisoner charged with a criminal offence, the 
test to govern the discretion of the Court is the 
probability of the prisoner appearing to take his 
trial ; but in applying that test, the Court will not 
look to the character or behaviour of the prisoner 
at any particular time'* — that is why I did not take 
any notice of the affidavit as to character put in 
by Mr. Walsh. A man may be thoroughly respect- 



able up till a certain time — " but will be guided by 
the nature of the crime charged, the severity of the 
punishment that may be imposed,and the probabihty 
of a conviction. Therefore, when the evidence was 
strong against the bankrupt committed to prison 
on a charge of concealing a part of his estate, 
which is an offence subjecting the party convicted 
to transportation for life, the Court refused to 
allow him to be bailed.*' As I have pointed out, 
this is a f sir more serious case. I can only look 
at the law as it stands in Queensland. This is, 
as I have already said, a capital offence. Mr. 
Justice Coleridge, in delivering judgment in this 
case — which appears to be the latest case on the 
point — said : ** The test, in my opinion, of 
whether a party ought to be bailed, is whether it 
is probable the party will appear to take his trial. 
I know that I have been thought to go further 
than other members of the Queen's Bench ; but I 
do not think there is any real difference between 
•them and myself, for though I lay down that test, 
I think it ought to be limited by the three follow- 
ing considerations. If you want to know whether 
a party is likely to take his trial, you cannot go 
into the question of his character or of his 
behaviour at any particular time, but must be 
governed by the answers to three general questions. 
The first is— What is the nature of the crime ? Is 
it grave or trifling ? Here the prisoner's crime, 
which is that of concealing his effects, is of the 
heaviest character. The second question is— 
What is the probability of a conviction ? What is 
the nature of the evidence to be offered by the 
prosecution? Here it is very strong. Though 
the circumstances admit of the observations made 
by counsel against their conclusiveness, yet the 
prisoner does not suggest them himself, nor does 
he deny his guilt*' — ^here the guilt is denied.— 
'< The third question is — Is the man liable to a 
severe punishment?" — I need not refer to that 
again. I have already mentioned what the pun- 
ishment is — '* Now our laws know of hardly any 
secondary punishment so heavy as that fixed for 
this offence. Tried by these tests, I think I ought 
not to allow the prisoner to go free." 
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I am of the same opinion. I do not think I should 
allow a prisoner to go free on a charge of this kind, 
more particularly as he has to wait only a very short 
time for his trial, and he is in no way embarrassed, 
because, under s. 114 of The Justice Act of 1886, 
the Minister can admit him to bail. S. 114 says : 
" No justice shall admit any prisoner to bail for 
treason or a capital offence, nor shall any person 
charged with any such offence be admitted to 
bail, except by order of the Minister" — the 
Minister is defined to be the Colonial Secretary, 
and is now, I presume, the Home Secretary — " or 
of the Supreme Court, or a judge thereof." So, 
as far as my reading of that section goes, the 
Minister, who, probably, has better opportunities 
of getting at the facts of the case than I have, 
may, notwithstanding my decision to-day, admit 
to bail. I point this out so that the prisoner may 
be in no way prejudiced by my judgment to-day. 
The case of R. v. Clancy (unreported) has been 
referred to. I regret there has been no appearance 
of the Crown, because my recollection of that 
case— in which I happened to be Crown Prosecutor 
— is that there was no true bill found. 

WaUh : That is so. No true bill was found. 
PowBB J. : So that case is no precedent, even 
were I inclined to follow precedents in this case. 
The only other case of a capital nature I know of 
where bail was permitted, was the case of B. v. 
Wheeler (unreported) some twenty years ago, when 
the prisoner was charged with murder. He was 
admitted to bail by Mr. Justice Lutwyche, and 
did not appear to take his trial, forfeited his bail, 
and has never been heard of, so far as I know, 
from that day to this. So, under all the circum- 
stances, and considering particularly that the 
prisoner has only to wait until the 16th March, I 
do not feel justified in admitting him to bail. I 
therefore discharge the rule. 

Solicitors for applicant : Fitzgerald S Walsh, 



FEBRUAEY SFTTrNGS OF THE FULL COURT. 

GbIFFITH C.J., COOPEB AND BeAL J J. 

Be WniLiAMS* Will. 

February 17th, 1897. 

WUl— Probate. 

The executors of W. applied for probate of two documents 
(A and B), which were as follows : — 

[A] This is the last will and testament of me, J.W., 
of E., in the Colony of Queensland, Licensed Victualler, 
made the 10th day of April, 1896. Ist— I direct that 
all my property of whatsoever description be converted 
into money after my decease. 2nd — ^I give the follow- 
ing legacies : — 

To of the sum of 

To of the sum of 

To of the sum of 

To of the sum of 

To of the sum of 

free of legacy duty. 3rd — As to the rest, residue and 
remainder of my property I give and bequeath the 
same to of . And I hereby 

appoint B. and G. the executors of this my will. Then 
foUowed the usual attestation clause and the signature 
of W. and two witnesses, G. and M. 

[B] Jan. 31st, 1896. I, W., of E., do wish the 
following people to get my money after my death and 
this to be put in my will : — 

To Mrs. C £150 

To the E. Hospital . . . . 100 

To E 100 

To J.G 100 

To Mrs. M 60 

my house, stock, furniture, and aU my scrip to be sold, 
and with the money to be created in the Savings Bank 
to be divided between the churches after aU my debts 
are paid. 
G., one of the witnesses to the document A deposed that 
W., some six months prior to his death, came to his 
office, and handing him a document, said, " I want you 
to take charge of my will. I am going into the hospital 
for an operation and may not come out alive. Here is 
the will, and here (handing him the document B) is a 
list of names I want you to fill in the blank spaces of 
the will in case I die." On looking at the former 
document G. perceived it was not properly executed, 
and as W. refused to go to a solicitor he directed M., a 
clerk, to make a copy of the document, which copy 
was made and was the document A. This document 
was then signed by W. and ¥ntnessed by G. and M., 
the document B being in the room but not being 
attached to the document A or signed by W. or either 
of the witnesses. Both documents were left in G.'s 
custody, and he deposed that in his opinion the testator 
intended the two documents when taken together to be 
his last will and testament. SubsequenUy the two 
documents A and B were handed by G. to W., and on 
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his death they were f oand together, but not attached to 
one another, in a place in which W. shortly before his 
death had stated his will would be found. It further 
appeared that prior to his death W. had made state- 
ments as to the disposition of his property, which 
coincided with the dispositions in document B. 
Heldf that there was not sufficient evidence that W. intended 
the document B to form part of the will executed by 
him in the presence of G. and M., and that that docu- 
ment could not be included in the grant of probate. 

Motion on behalf of William Barry, as executor 
of the will of John Williams, deceased, for probate. 

The applicant asked for probate of the two 
documents above set out, which upon the above 
facts he claimed to be the last will of the testator. 

Ltikin and Ball, for the applicant, submitted 
that there was evidence of an intention on the 
part of the testator to include both documents in 
his will, and that the attestation of the single 
sheet was a sufficient attestation of both docu- 
ments. They cited OouMy. Lakes (6P.D. 1), Suydm 
V. St. Leonards (1 P.D. 154), Jarman on Wills, 
6th Ed. p. 87, Carleton v. Griffin (1 Burr. 649), 
Bond V. Seawell (8 Burr. 1778), Gregory v. 
Queen's Proctor (4 Notes of Cases 620), B^ Wotton*s 
Goods (L.R. 8 P.& D. 169), Be Pearce's Goods (L.R. 
1 P. & D. 882), BoyU v. Harfis (1896 P. 168). 

Gbiffith, G.J.: We are asked to grant probate of 
two documents. One of them begins, ** This is the 
last wiU and testament of me," and ends with an 
attestation clause in the usual form. The gifts in it 
are all in blank. The other evidently contains what 
were intended as instructions for filling in the blanks 
in a will, but there is nothing on the face of this 
document to connect it with the other. This 
document was drawn up some time before the 
other was prepared. We are now invited, first, to 
assent to the proposition that parol evidence may 
be admitted to show that any document may form 
part of a will; and, secondly, to hold that the 
parol evidence in this case is sufficient to show 
that this document forms part of this will. When- 
ever a will consists of more sheets of paper than one 
it is, of course, necessary for parol evidence of some 
sort to be admitted, to show that the several sheets 
of paper are parts of the will. But in all the cases 
cited to us, I think there was something more than 



mere extrinsic evidence. The documents were, on 
their face, apparently connected with others 
admittedly forming part of the will. It is not 
necessary for us to say whether the proposition 
now stated can be supported to the full extent. 
In the present case I am not satisfied, as a matter 
of fact, that these two documents were intended 
together to form the will. I am not satisfied that 
the testator intended the document which con- 
tained the instructions to be part of the document 
which constitutes his will. I have not the 
slightest doubt that it embodied his intentions, 
but I am not satisfied upon the evidence that it 
was any part of the document which he executed 
as his will. Of course, if that is so, it ought not 
to be included in tibe grant of probate. 

GooPEB J.: I agree. 

Beal J.: I am of the same opinion. The 
evidence shows that rightly or wrongly the testator 
thought that insertions could be made in the 
second document, which he looked upon as his 
will, after his death. That is an error. They 
could not be made in his will after hia death. 
Therefore, he did not intend that document as 
part of his will. It was merely a direction how 
it was to be filled in when he died. 

Solicitor for applicant : F. G. Hamilton. 



DECEMBER AND FEBRUARY FULL COURTS. 
Griffith, C.J., Coopkb and Beal, JJ. 

GASHMAN V. 7 NORTH GOLDEN GATE GOLD MIKING CO. 

December 16th, 1896. 
February 17th, 1897. 

Practice — New triul — Qtiesti^m left to a judge 
— Pecision by a jtulge of question not left to 
him. 

In an action for wrongful forfeiture of shares, the defen- 
dants pleaded (inter alia) acquiescence and delay. At 
the trial before a judge and jury the questions arising 
on this defence were left by the parties to be decided by 
the Judge. After the hearing, on the motion for judgment, 
an application by the defendants for leave to amend by 
pleading estoppel was refused by the Judge ; but the 
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Judge, in delivering judgment, allowed the amendment, 
and being of opinion that the conduct of the plaintiff 
had amounted to an estoppel, gave judgment for the 
defendants. 

Hdd, that as the question of estoppel had not been left by 
the parties to the Judge, he had no power to decide 
that question, and that a new trial must be had. 

The decision of Chubb J. {ante p. 99) reversed, and a new 
trial ordered. 

Motion to set aside a judgment of Chubb J. 
(ante p. 99), after a trial with a jury in an action 
by — Cashman against the 7 North Golden Gate 
G.M. Coy., for damages for wrongful forfeiture 
and distribution of shares. 

Byrnes A.G. and Feez for appellant. 

E. Lilley for respondents. 

Griffith, C.J. : This is a rather remarkable case. 
No question of law has been seriously discussed in the 
matter. There is no question of the propriety of the 
findings of the jury on the matters left to them, and 
there is no question that there was ample evidence 
upon which the learned judge could find the facts 
that he has found ; and there is no question as to the 
legal consequences following from those findings. 
Nevertheless we are asked to set aside the judgment 
and give judgment for the plaintiff or grant a new 
trial. The difi&culty arises under somewhat singular 
circumstances. The action was by the plaintiff, a 
shareholder in the defendant company, for 
damages for a wrongful forfeiture of his shares, and 
also for a wrongful distribution of them among 
other persons, which would be in the nature of 
a conversion of the plaintiff's property. The 
defendants put the plaintiff to the proof of all the 
facts which it was necessary for him to prove in 
order to show that the forfeiture was wrongful. 
They also pleaded, in paragraph 12 of their state- 
ment of defence, that if the plaintiff at any time 
had any right to redress for the forfeiture, which 
they denied, he had lost that right by acquiescing 
in the forfeiture for a long period, during which 
he had never offered to pay the calls which were 
due on the shares at the time of tiie forfeiture. 
At the trial certain questions were left to the jury, 
all of which, with one exception, bore upon the 
first part of the defence — ^that is to say, the refusal 
to admit the facts relating to the forfeiture. One 



other fact was found by the jury, which was the 
time when the plaintiff became aware of the dis- 
tribution of his shares — a fact which was, I suppose, 
considered material on the second part of the defence. 
They also found answers to various questions as to 
the value of the shares, which would be material in 
considering the question of damages. It was 
agreed by the advocates of the parties — it is 
difficult to say exactly what was agreed — but it 
was agreed by the parties that some questions of 
fact should be left to the learned judge. The 
learned judge appears at one time to have 
thought that the only question left to him to 
decide was the fact specifically alleged in para- 
graph 12 of the statement of defence, but 
afterwards, in giving judgment, he appears to 
have thought, and he acted on the assumption, 
that the matters left to him to decide were 
all the matters relied upon by the defendants 
by way of defence, which might be classified 
under the term acquiescence. Now the term 
acquiescenced is not a term of art. It was used in 
Courts of Equity as a term to characterise a defence 
which may be set up by a person against whom 
another makes a claim for equitable relief. It is 
a well-known doctrine of equity that when a person 
claiming equitable relief has lain by for a long 
time, and so conducted himself that it would be 
inequitable to permit him to complain of the 
defendant's actions, the court will refuse to grant 
the relief. That was called acquiescence; and 
the term is a convenient one to describe that 
defence. The term also bears another meaning. 
It may be fairly applied to a man who, seeing 
an act about to be done to his prejudice, stands by 
and does not object to it. He may be very pro- 
perly said to be acquiescing in that act being done. 
But the difference in point of law in the legal 
consequences of the two kinds of acquiescence is 
quite clear. A man who stands by and sees an 
act about to be done which will be injurious to 
himself, and makes no objection, cannot complain 
of that act as a wrong at all. He never has 
any right of action, because he stands by and 
allows the act to be done. Acquiescence in the other 
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sense is a defenee to an action for specifio relief, 
on the ground that the plaintiff cannot be reinstated 
in his original position without doing injustice 
to the defendant, but it is not an answer to a 
cause of action already accrued. It is necessary 
to point out this distinction in order to under- 
stand what happened at the trial in this case. 
Paragraph 12, to which I have referred, alleges 
acquiescence in the forfeiture. Now, in ascer- 
taining what was really left to the judge to deter- 
mine, it must be borne in mind that the defence 
of acquiescence after the fact is peculiarly an equit- 
able defence. It is something like the defence of 
reasonable and probable cause in an action for mali- 
cious prosecution in this, that it is an inference of 
aw to be drawn by the court from admitted facts. So 
that, in order to establish the defence in this case, it 
would have been necessary for the coiurt to draw 
an inference of law from facts proved and found by 
the jury. There might be, naturally, difficulties 
in trying such a defence by a jury. It might be 
difficult to settle the exact questions to leave to 
the jury. It was accordingly agreed by the 
parties that the question of acquiescence, what- 
ever that question meant, should be left to the 
judge. At that time it is clear that both parties 
thought that the defence of acquiescence in the 
equitable sense was a good defence to the claim 
for damages, both for wrongful forfeiture and for 
wrongful disposal of the shares. The advocates 
thought so, and the learned judge says that it was 
not until subsequent argument in Townsville after 
the trial that that position was disputed by the 
plaintiff. That probably is the key to what was 
passing through the parties' minds. They thought 
it a good defence, and they thought also that it 
was a defence which involved an inference of 
law from ascertained facts— t.^., that it was a 
mixed question of law and fact, and they said, 
" we will leave it to the judge.** I have no doubt 
that if it had occurred to the parties that other 
questions might arise upon that evidence, and they 
had been asked to leave all such questions to the 
learned judge, they would have said "certainly,** but 
so far as we can gather from the course of 



the case they only appear to have had in 
their minds at the time the idea of the equitable 
doctrine of acquiescence — that they were deal- 
ing with a mixed question of law and fact, 
when the judge has to draw an inference of law 
from ascertained facts. It appears that in the 
course of the trial evidence had been given which, 
if true, showed conclusively that the plaintiff 
had no cause of action at all for the distribution 
of the shares, on the ground that he had acqui- 
esced in it before it took place. In that view 
all the damages that he could recover would be for 
the mere passing of the resolutions of forfeiture, but 
he had no cause of action for the conversion of his 
property, because he had consented to it. The 
judge believed that evidence, and found the facts 
accordingly. If that question was one of those 
left to the judge to determine, there was ample 
evidence to support his finding. If it was not, 
then it has not been found at all. And it does 
not matter how strong the evidence was in support 
of that view, for it was not a point which the 
plaintiff had to make out to avoid a nonsuit, but 
it was a matter to be affirmatively established by 
the defendants to entitle them to judgment. If 
that fact has not been affirmatively estabhshed 
by the jury or by the judge having jurisdiction 
to find it, judgment cannot be given for the 
defendants. It is necessary, therefore, to con- 
sider whether he had, or had not, such 
jurisdiction. And having regard to all 
the circumstances, although I have no doubt 
that the parties would have agreed to leave 
everything to the judge, I think that, as a matter 
of fact, they had not that particular question in 
their minds when they agreed to leave the 
defence of acquiescence to him. That being so, I 
have come to the conclusion, I confess with 
reluctance, that the plaintiff is entitled to insist 
upon his right to have that fact found by the 
jury. I do not see my way positively to say that 
they had agreed to leave that question to the 
judge, and it is quite clear that the judge had no 
jurisdiction to determine anything without the 
consent of the parties. He appears at one time 
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to have doubted whether he had the right to decide 
it, because he refused to allow an amendment 
setting up acquiescence in the sense of standing 
by and not objecting to the act being done. 
Afterwards, it appears, he allowed it to be made, 
and I do not wonder at his doing so, because if the 
learned judge had refused to entertain the defence 
disclosed by the evidence as he believed it, he 
would have been obliged to do an injustice. If he 
had any doubt on the subject it was natural that he 
should give a judgment which would enable this 
court to do justice, rather than give a judgment 
which would be unjust, it having appeared on the 
evidence that the plaintiff had no right of action. 
But it appears, for the reasons I have stated, that 
in all probability the parties were not applying 
their minds to this question when they agreed 
to leave certain matters to the decision of 
the learned judge. It must be taken, there- 
fore, that the fact that the plaintiff, as the 
judge has found, assented to the distribution 
of his shares, has never been established in any 
such manner that the court can act upon it for the 
purpose of giving judgment. There must, therefore, 
be a new trial to find out whether he did or did 
not assent to the distribution of the shares that 
had been forfeited. The costs of the first trial 
should be costs in the cause, and the costs of the 
appeal should follow the usual course and go to 
the successful parties, but should not be paid till 
the end of the action, when they may possibly be 
set off. 

Cooper J. : I am of the same opinion. 

Real J. : I am of the same opinion. 

Solicitor for appellants : J. R. Gair. 

Solicitors for respondents : ChambeiBj Bruce d 
McNab. 



MARCH SITTINGS OF THE FULL COURT. 

GbDPTITH C.J., COOPEB AND ReaL J J. 

Ex parte o'NEOiL. 

9th March, 1897. 
Rfal Property Act of 1861 {25 Vk., No. 14), 
8S, 19 f 27 — Application to bring land under 
tiie Act — Applicant* 8 title by adverse possession 
— Duty of Registrar of Titles. 

Where, on an application to bring land under the Act, the 
applicant's title arises from adverse possession, the 
Registrar of Titles should deal with the application in 
the ordinary way. He cannot refuse to inquire into the 
evidence in support of the application, though he may, 
if not satisfied with the evidence, refuse to go on with 
the application. 

Application on hehalf of Mary O'Neill to make 
absolute an order nisi^ calling on the Begistrar of 
Titles to show cause for his refusal to entertain her 
application to bring certain land under the pro- 
visions of The Real Property Acts of 1S61 and 1877. 

Mary O'Neill lodged an application to bring 
certain land under the provisions of the Beal 
Property Acts. The title set up by the applicant 
was an adverse possession for over thirty years. 
The' Master of Titles refused to consider the 
application, and the applicant obtained an order 
under s. 27 of T/w Real Property Act of 1861^ 
calling on the Begistrar of Titles to show cause for 
such refusal, and why an order should not be 
made directing the bringing of the land under the 
provision of the Acts. On the hearing, Mary Byan 
and Mary Agnes Ahem appeared, and claimed to 
represent the heir of the registered proprietor of 
the land in question. 

Macdonnell moved the rule absolute. 

Byrnes, A.G., and Scott for the Master of Titles 
showed cause. 

Shand for Mary Byan and Mary Agnes Ahem. 

Macdotinell : The applicant seeks to bring land 
under the Act, and the Begistrar of Titles has 
declined to consider the application. From that 
decision the applicant now appeals. The evidence 
tendered in support of the application clearly 
proved the facts of the adverse possession upon 
which the applicant's title is based, nor do the 
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persons representing the heir-at-law dispute those 
facts, or at any rate have filed no affidavit in reply 
to the applicant's affidavit. As a matter of law, 
in this case twenty years adverse possession of land 
gives the possessor a good title to land, and the 
applicant submits that she is entitled to have that 
title registered under the Real Property Acts. He 
dted Re Eaton (1 Q.L.J. Supp. 9), Day v. Day 
(L.B. 8 P.C. 751). 

Byrnes f A . G,: The position taken by the Registrar 
of Titles in this matter is that it is not within his 
province, both by reason of his want of proper 
means of examining facts, and of legal knowledge 
to decide points of law, to decide such intricate 
questions of law and fact as are necessarily in- 
volved in a matter of the registration of a 
possessory title to land. He, therefore, refrained 
from an examination of the merits of the case, 
feeling that it would be better to obtain the 
direction of the Court in the matter. On the 
question of the validity of the applicant's title and 
her right to bring the land under the Act, he cited 
Be Broughton (10 N.S.W. L.R. 178), He TUley's 
Grant (Ih. 179 (N.)), Attorney -General v. Love 
(17 N.S.W. L.R. 16). 

Shand: The parties intervening merely ask 
that they shall be given time to examine the 
applicant's claim, and that the Court will not 
make a peremptory order on this application for 
the bringing the land under the Act. 

Griffith C.J. : The duties of the Registrar of 
Titles in respect to the bringing of land under the 
Act are defined by The Real Property Act of 1861. 
S. 19 is the first section I need refer to. That section 
provides that, if it appears to the satisfaction of 
the Registrar that the land in respect to which 
the application is made is held by the applicant 
for the estate or interest described therein, and so 
on, he is to give notice in the Gazette, calling 
upon persons who object to the registration to 
come in and make objections, if they have any. 
That is, in short, if the applicant makes out a title 
to the satisfaction of the Registrar of Titles, he 
has to go on with the advertisements. Now, 
a title may be derived in many ways. It 



may be derived from a conveyance from the 
previous owner, it may be derived by succession 
from a testator, by succession from an intestate, 
or, under the Distress Replevin and Ejectment Act, 
by adverse possession, and in many other ways. 
In each case the Registrar of Titles is to inquire 
into the evidence and see whether he is satisfied 
that the applicant has a title. If he is satisfiedt 
he should proceed to give the notices. If he is 
not satisfied, he should refuse to go on with 
the application, and then the applicant can appeal 
to this court under s. 27. I think it is a 
mistake to suppose that the Registrar of Titles 
must stay his hand merely because the title relied 
upon is one of adverse possession. He may, of 
course, and there are cases in which he would be 
quite justified in doing so. There may be other s 
in which he would be imposing hardship on the 
parties if he did so. The duty of the Registrar 
is to inquire into the facts and satisfy himself in 
the ordinary way in whish an officer discharging 
such duties would satisfy himself. Then, if he is 
satisfied, he should proceed. If he is not satisfied, 
he should not proceed. Perhaps it will be better 
to make no order at present. Probably this expres- 
sion of opinion by the court wiU be sufficient. If 
not, the matter may be put in the paper again. 

CooPEB J. : I concur. 

Real J. : I am of the same opinion. If the 
Registrar had really decided that he would not be 
satisfied, it would be different. If, on the other 
hand, he had acted on the assumption that under 
circumstances of this description he ought not to 
take upon himself to inquire to see whether he 
would be satisfied or not, of course the expression 
of opinion by the court may enable him to make 
inquiry. It may be that the result of that inquiry 
will satisfy him, and enable him to go on with 
the advertisements, or to say that he will not 
go on and complete the registration. I understand 
that in all these matters the Registrar has laid 
down the general rule that he ought not to be 
satisfied. Of course there should be no such 
general rule ; it is for the Registrar to inquire. 
And if the facts, are as stated in this case, the 
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probability is that he will be able to satisfy himself 
without expense to his department. 

Byrnes : As this is a matter of first impression, 
the Crown waive their right to costs. 

Gbiffith G.J. : The applicant will have to pay 
the costs of Mr. Shand's clients. 

Solicitor for applicant: J?. J, Leeper, 

Solicitor for respondent : J. Howard Gill. 

Solicitor for Mary Ryan and Mary Agnes Ahem : 
Sydney Pritchard, 



MARCH SiniNGS OF THE FFU. COURT. 



Griffith C.J., Coopeb and Real JJ. 



DALY P. MATHIESON. 

9th March, 1897. 
Justices Arty 18S6 (50 Ftc, No. 17), s. 226 
— Special case — Appeal from refusal of justices 
to commit. 

An appeal will not lie by way of special case under s. 226 of 
60 Yic, No. 17, from a refusal of justices to commit a 
person charged with an indictable offence. 

Affligation, under s. 280 of the Justicen Act, 
on behalf of John Daly, for an order calling on 
W. B. Goodall and others, justices of Toowoomba, 
and John Mathieson, to show cause why the said 
justices should not state a special case, setting out 
the grounds of a decision by them, dismissing a 
complaint laid by Daly against Mathieson. 

Daly had laid a complaint against Mathieson, 
charging him with wilful misapplication of the 
funds of a Divisional Board. The offence alleged 
was an indictable offence, but the justices refused 
to commit the accused. The complainant, who 
alleged that their decision was based on an 
erroneous interpretation of s. 189 of The Divisional 
Boards Act of 1887, had applied to the justices to 
state a special case, which they had refused to do. 

Lukin, for applicant: The appeal is rightly 
brought. Under s. 226 of the Justices Act, an 



appeal lies from any << decision" by justices, and 
^' decision" includes a dismissal of a complaint 

(8. 2). 

Gbifftth G.J. referred to R. v. Famhorough 
(1896, 2 Q.B. 484). 

Lukin: On the merits, the decision of the 
justices was wrong, for when there is, as there 
was in this case, prima facie evidence of the 
commission of an offence, it is the duty of justices 
to commit the accused, and to leave the 
question of the reliability of the evidence to 
be decided by the Grown Prosecutor. The inter- 
pretation put by the justices on s. 189 of The 
Divisional Boards Act of 1887 was an erroneous 
one, and their decision, so far as it was based on 
their reading of that section, was contrary to law. 
The justices have refused to state a special case, 
and therefore the present application has been 
made. 

Griffith G.J. : This is an application for a 
rule requiring justices to state a case by way of 
appeal to this Gourt from an order dismissing a 
complaint for an indictable offence. It is admitted 
that it is the first application of the kind that has 
been made. It is founded upon the words of 
B. 226 of the Ju&tices Act, which provides 
that any party to a proceeding before justices 
who desires to appeal from the decision of 
the justices on the ground that it is erroneous 
in point of law, or in excess of jurisdiction, 
may apply to the justices to state a special case 
setting forth the facts and the grounds of the 
decision. It wiU be observed that the appeal must 
be founded upon the ground that the decision is 
erroneous in point of law, and that the case is to set 
out the facts and grounds of the decision. It is 
said, and correctly, that by the interpretation 
clause the word " decision " includes an order 
for dismissal, which I think would include the 
dismissal of a complaint for an indictable offence, 
but that section also says *< unless the context 
otherwise requires." It is not necessary to decide 
whether a decision of justices dismissing a com- 
plaint for an indictable offence can, under any 
circumstances, come within s. 226. We hav 



168 



THE QUEENSLAND LAW JOURNAL. 



1897. 



only to deal with the case before as, and say 
whether the oircnmstances bring it within the 
clear meaning of the section. 

The duty of justices on the hearing of a charge 
of an indictable offence is laid down in sections 
107, 108 and 109. When the evidence has been 
given, if the justices present are of opinion 
that it is not sufiQcient to put the defendant upon 
his trial for an indictable offence, they are to order 
him to be discharged. If, in their opinion, the 
evidence is sufficient to put him on his trial, they 
are to order him to be committed to take his trial ; 
and if there is only one justice, and the evidence 
is such as neither to raise a probable presumption 
of his guilt, nor to warrant his dismissal, he is to 
remand him before two justices. It Is plain that 
it is the duty of the justices, having heard all 
the evidence, to form their opinion whether it is 
sufficient to justify a committal for trial. With 
very few exceptions, depending on the special 
words of the particular statute, every indictable 
offence imports the ingredient of what is sometimes 
called a guilty mind. I do not propose to refer 
to the particulars of the charge in this case, 
except to say that it is not one of those 
exceptional cases. In order, therefore, to commit, 
the justices must form an affirmative opinion 
not only that the necessary facts exist, but that 
there is some evidence of a guilty intention. 
If they think there is not, surely it is their duty 
to refuse to commit him. The Act expressly says 
so. And what case could they state ? They 
are to state the facts and the ground of their 
decision. The ground of their decision is that, 
as a matter of fact, they are of opinion that the 
evidence was not sufficient to put the defendant 
on his trial. That is both the fact and the ground 
of the decision. Justices performing ministerial 
functions are not called upon to find any facts 
definitely. If this Court were to say that 
they were of opinion that the evidence was 
sufficient, if believed, to put the defendant upon 
his trial, the justices might reply, '< But we do not 
believe it." We cannot order the justices to be of 
a particular opinion. All we can do under s 



is, if it appears upon the facts, as the justices have 
found them, that a decision is wrong, to send the 
case back to the justices. 

In my opinion, the section applies only to cases 
in which the justices are the judges of the facts, 
and the facts to be stated in the case are the facts 
so found by them. The only facts which could 
be stated in this case would be that certain 
evidence was given. The consequences of 
allowing every prosecutor to insist upon having^ 
a person committed for trial simply because 
some witness deposed to facts which, if true, 
would form a prima facie case, would be very 
serious, and very strong argument would be 
needed to show that the Legislature ever contem- 
plated any such result. I think, therefore, the 
application should be refused. 

Cooper and Beal JJ. concurred. 

Solicitors for applicant : J, N. Eobinson d Co, 



FEBRUARY AND MARCH FULL COURTS. 
Griffith C.J., Cooper and Beal JJ. 

OALDEE V, LEWIS, Ex parte LEWIS. 

February 17th and 18th, 
March 12th, 1897. 

Local Oovemment — By-law — Intra vires — 
Hawking. 

A Traffic Board constituted under The Local Government 
Act of 1878 was granted powers inter alia for " regalal- 
ing traffic " and for making by-laws relating thereto. 
The Board made a by-law prohibiting the standing of 
any vehicle in any street within their district for the 
purpose of exposing for sale any goods without the 
authority of the president of the board. 

Hdd (Gbiffith C.J. and Coopeb J., Bkal J. duMn^ienre), 
that the by-law was a by-law relating to the regulation 
of traffic, and, therefore, within the legislative powera 
of the Board and intra vires. 

Application on behalf of William Lewis to make 
absolute an order nisij calling upon Henry Taylor 
Macfarlane and James Caldwell to show caase 
why a conviction of William Lewis of an offence 
against a by-law of the Ipswich Traffic Board 
should not be quashed on the grounds : — (1) That 
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the by-law was vitra vires ; (2) that it was un- 
reasonable ; (8) that it was not general. 

The Ipswich TrafBic Board was a local authority 
constituted under The Local Government Act of 
1878, and the powers granted to it included inter 
alitty a power for "regulating traffic" and for 
making by-laws relating thereto. The Board 
made a by-law in the following terms : ''No 
person shall stand any vehicle in any street, road, 
or thoroughfare within the district of the bo'rd 
for the purpose of exposing for sale any food, 
fruit, merchandise, goods, or other materials or 
thing whatsoever without the authority of the 
president. Such authority shall be in writing 
and under the hand of the president, and shall 
specify therein the position in such street, road, 
or thoroughfare to which the authority extends, 
and shall not be for a longer period than twelve 
months from the granting thereof, and may at 
any time be withdrawn or cancelled by the 
president." 

The appellant was convicted on the com- 
plaint of the inspector of the Board before 
justices at Ipswich on 18th January, 1897, of an 
offence against this by-law, and on the 8rd day of 
February, 1897, an order nisi to quash the con- 
viction was granted by Mr. Justice Cooper J. 

Stumm moved the rule absolute. 

Macgregory for the Board and the prosecutor, 
showed cause : The by-law in question is intra vires 
as being an exercise of the powers of the local 
authority to make by-laws regulating treiffic. The 
offence created by the by-law is one likely from its 
nature to cause an obstruction to traffic. 

Beal J. : But the by-law deals with something 
more than traffic. It aims also at hawking. 

Macgregor : No. The aim and intent of the 
by-law is to prevent the standing of vehicles and 
consequent obstruction of traffic, and the question 
of the purpose of the standing is merely incidental. 
This is not a by-law regulating markets or the 
trade of hawking, and the cases of Von Dohren v. 
Murray (4 Q.L.J. 189) and Corporation of Toronto 
V. Virgoe (1896 A.C. 88) are clearly distinguish- 
able from the present case. 



As to the ground that the by-law is not reason- 
able, the respondents submit that where a by-law 
is within the scope of the legislative powers of a 
local authority that the Court will not inquire into 
its reasonableness. {Bailey v. WUliamsonj L.B. 
8 Q.B. 118 ; Slattery v. Naylor, 18 App. Cas. 446.) 
The Board are the judges of the reasonableness of 
the by-law in the particular localities under their 
jurisdiction. 

Finally, the by-law is general in its application 
as applying to the regulation of traffic generally, 
and not to particular persons. 

He also cited Bider v. Phillips (10 V.L.B. (L.) 
147), Savage v. Brook (16 C.B. (N.S.) 287). 

Bkal J. referred to Bell v. Day (2 Q.L.J. 180). 

Stumm: The by-law, although it professes to 
deal with the regulation of traffic, substantially 
deals with trade, and not by regulation but by 
prohibition, or at highest by regulation and license 
It is in fact a trade by-law, and it appears from 
an examination of the sections of the Local 
Government Acts relating to by-laws that the 
Legislature has expressly distinguished between 
the powers of "preventing," "regulating," and 
" licensing" {Local Government Act o/1878, ss. 7, 8, 
15, 20, 167, subsec. 6 ; Tfie Divisional Boards Act 
of 1887, s. 179 (4). The powers of the Ipswich 
Traffic Board are limited to " regulating " traffic, 
and they have no authority to prohibit or even 
regulate by license under those powers. A power 
to regulate traffic, moreover, does not authorise a 
prohibition of hawking ( Von Dohren v. Murray, 
4 Q.L.J. 189; and Municipal Corporation of 
Toronto v. Virgo, 1896 A.C. 88). If a board can 
make this by-law under a power to regulate traffic, 
every local board in Queensland which has power 
to regulate traffic might make a similar by-law, 
and the result might be that no hawker might be 
able to carry on business anywhere in Queensland 
without the special license of each local body. 
The by-law moreover claims power of selection by 
the board, not only as to locality, but also as to 
persons. It provides for the licensing of persons, 
and authority to license was not within the legis 
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lative powers of the board {Bell v. Day, 2 Q.L.J. 
180 ; Londonderry Port and Harbour Commission' 
ers V. Londonderry Bridge Commissioners, 1894, 
2 It. L.R. (Ex.) 884). That a power to make by- 
laws regulating trafl&c does not include a power to 
make by-laws regulating trade, is further shown 
by the action of the Legislature in making specific 
provision to enable the Brisbane Traffic Board to 
deal with coffee stalls, &c , within their district 
{The Brisbane Traffic Act Amendment Act of 1896, 
B. 6 (82)). 

For these reasons the by-law is ultra vires, and 
it is moreover unreasonable. The district covered 
by the by-law is a very large one, and includes 
many country roads on which the enforcement of 
such a by-law would be quite unjustifiable. 

C.A.V. 

12th March, 1897. 

Gbiffith O.J. : The Ipswich Traffic Board are 
a joint local authority established under The Joint 
Local Authorities Act of 1886, and have power to 
make by-laws regulating traffic within their 
district. 

The by-law now in question, which provides 
that no person shall '^ stand a vehicle in a street " 
for the purpose of exposing goods for sale without 
the written authority of the chairman of the 
board, is attacked on the grounds that it is ultra 
vires and unreasonable. 

It appears to me that the test whether a by-law 
is ultra vires or not is whether it is really an 
exercise of the statutory power conferred by the 
Legislature, which in this case is a power to 
<< regulate traffic." If a by-law is such an exercise 
of statutory power, it is, prima facie at least, intra 
vires, and is valid, unless it is obnoxious to some 
other law or rule of law. 

I take the word *' traffic " to mean the passing 
to and fro of foot-passengers, animals, and vehicles 
on highways. A power to make by-laws regulating 
traffic is, therefore, a power to prescribe the con- 
duct to be observed by persons using highways 
either on foot or with animals or vehicles. And 
I cannot doubt that a by-law which prohibits a 
a person in charge of a vehicle from loitering, or 



otherwise so conducting himself with the vehide, 
as to be likely to cause an obstruction to the high- 
way, is a by-law regulating traffic. 

If, therefore, the by-law in question is such a 
by-law, it is, prima facie, intra vires, as being an 
exercise of legislative powers conferred by Par- 
liament. 

It appears to me that the conduct prohibited by 
the by-law is clearly conduct which is likely to 
obstruct traffic. The by-law is therefore, in my 
opinion, prima fade good. 

It is said, however, that the by-law, if enforced, 
would interfere with the business of hawking, 
which is a lawful use of a highway, and is there- 
fore invalid. But it is of the essence of a by-law 
that it imposes some conditions or restrictions 
upon acts which would be otherwise lawful. The 
mere circumstance, therefore, that a by-law is 
restrictive of freedom cannot determine the 
question of its validity. 

I am of opinion, indeed, that when a by-law 
has been duly made by a local authority dealing 
with a subject matter within the legislative juris- 
diction of the local authority, and has been 
confirmed by the Govemor-in-Oouncil, it cannot 
be successfully impeached as uUra vires unless it 
is contrary to law, by which I understand positive 
law. The statute says that it '< shall have the 
force of law," and I think that literal effect should 
be given to those words. 

It is also urged that the by-law is unreasonable, 
and it is contended that is a rule of law that a 
by-law made by a corporation must be reasonable. 
Probably there is such a rule at conmion law with 
respect to by-laws made by corporations under 
their common law authority to make by-laws. 
But after the decision in Slattery v. Naylor (18 
A.O. 446) it would be hard to maintain that this 
rule has any application to by-laws made by local 
authorities of this colony under their statutory 
power, and confirmed by the Govemor-in-Oouncil. 
The objection that the by-law is unreasonable- may 
therefore be dismissed. 

What further arguments then can be urged 
against its validity ? I have already dealt with 
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ihe objection that it would operate in restraint of 
Ihe business of hawking. It is said, however, 
that the by-law might be so construed as to 
prohibit hawking altogether, except at the uncon- 
trolled will, or even caprice, of the chairman of 
the local authority, and that the local authority 
were actually induced to pass it by a desire to 
bring about that result. 

It would, in my opinion, be quite improper for 
us to enter upon any inquiry as to the motives or 
bona fides of the local authority. But even if the 
by-law could be so construed as to enable hawking 
to be prevented altogether, I should still hesitate 
to hold it bad on that ground. If a local authority, 
which is empowered to regulate traffic by by-law, 
thinks that carrying on the business of hawking — 
or, indeed, any other business — in the streets, is 
likely to obstruct traffic, I do not see any reason 
why they might not pass a by-law so regulating 
traffic as practically to prevent that business in 
some parts, at any rate, of the district. And if 
the Oovemor-in-Gouncil agreed with them I 
should, I say, hesitate before holding the by-law 
invalid. Probably an unreasonable by-law to that 
effect would not be confirmed by the Governor. 
The Toronto case {Toronto y. Virgo, 1896, A.C. 88), 
in which it was held that the by-law then in 
question, (which prohibited hawking in certain 
streets), was invalid, is not in any way contrary to 
this view. The Judicial Committee held— not 
that a local authority could not prohibit hawking 
by any by-law — but that a power to make by-laws 
''regulating" hawking did not authorise an 
absolute prohibition of it in certain parts of the 
city. They seem, indeed, to have thought that if 
the by-law had been so framed as to make an 
apprehended nuisance by obstruction of the streets 
a condition of the prohibition, it might have been 
valid even under the power to regulate hawking. 

I will assume, however, that the argument that 
the by-law would necessarily be bad if it prohi- 
bited, hawking altogether, is sound. In this view 
it is necessary to examine the language of the by- 
law more attentively. In doing so I apply the 
rule, which I regard as a settled rule of construc- 



tion applicable to all documents, and especially to 
legislative Acts : InUrpretatio henigna sity ut res 
magis caleat quam pereat — that is, the document is 
to be so construed as to effectuate rather than 
frustate the intentions of the maker. It is no part 
of our duty to be astute to find a construction of 
the language of any legislative authority which 
will reduce its legislation to an absurdity or make 
it inoperative. I respectfully adopt the language 
of Lord Halsbury, L.C., in the recent case of Lock 
V. Queensland Investment and Land Mortgage Com- 
pany (1896 A.C. 461 at p. 467) : '' It seems to me 
that the words are very plain and apt for the pur- 
poses for which they are designed by the 
Legislature, and it would be to my mind a most 
perverse proceeding to construe these words in any 
different sense, because by some improper use of 
the power thus given it might be made mis- 
chievous in its operation. It it were mischievous 
in its operation, and necessarily mischievous, it 
would, to my mind, be no argument, if the statute 
has expressly authorised the thing to be done.'* 

What then is the plain meaning of the by-law ? 
The expression '< standing a vehicle in the street 
for the purpose of exposing goods for sale " is not 
synonymous with stopping a vehicle for the pur- 
pose of selling goods. It imports the element of 
permanent or continued stopping, which is cer- 
tainly likely to obstruct traffic. If, therefore, 
there is anything in the argument as a matter of 
law, I think it does not arise upon a fair con- 
struction of the by-law. Von DohrerCs case 
(4 Q.L.J. 189) decided that a power to make by- 
laws '' regulating markets " did not authorise a 
by-law prohibiting hawking in the streets. No 
question of obstructing traffic arose. If that case 
had decided that hawkers could not in any case, 
or under any authority to make by-laws, be inter- 
fered with, even when obstructing traffic, it would 
have been relevant to the present discussion. But 
it is obvious that it does not touch the point now 
in question. 

A further point was taken, that as the by-law is 
not absolute, but gives a dispensing power to the 
chairman of the local authority, it is invalid 
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as being an attempt to '^ license" hawkers, which, 
it is said, on the authority of Bell v. Day 
(2 Q.L.J. 180), cannot be done by a local authority. 
The proposition of law involved in this argument 
is that a prohibition of an act in a by-law must be 
absolute, and that if a local authority reserves to 
itself or its officers a dispensing power, the by-law 
is bad. I know of no authority for such a pro- 
position. If it were sound, it would prevent local 
authorities from making most reasonable and 
sensible by-laws, (of which I believe they have 
made hundreds), allowing a departure from the 
letter of the by-law under exceptional or unusual 
circumstances. If there is such a rule of law, 
local authorities ought to know of it, so indeed 
ought the advisers of the Governor. The case 
just cited merely decided that a power to make 
by-laws <' restraining noisome and offensive 
trades " did not authorise a by-law licensing such 
trades and providing for raising a revenue from 
the licenses. The decision turned entirely upon 
the terms of the particular power in question, read 
in connection with the context of the statute, and 
considered in view of the power (then lately 
declared by the Act of 1884) of local authorities to 
impose fees whenever they were empowered to 
grant licenses. It is, therefore, very far from 
deciding that the prohibition of a by-law must be 
absolute. But even if it could be construed as 
involving the proposition that a power to prohibit 
cannot be exercised by prohibiting except under a 
license, it is, I think, clear that the license spoken 
of by the Court in that case was a very different 
thing from a temporary authority operating as a 
dispensation. A <' license " to carry on a trade 
or business is a thing well known for centuries, 
and the term was manifestly used by the Legis- 
lature in that sense. The Court dealt with the 
case entirely from that point of view, and never 
applied their minds to the question of a con- 
ditional prohibition or power of dispensation. 

All the objections to this by-law, therefore, fail, 
and the order nisi should be discharged with costs. 

CooPBB J. : This is an appeal from a conviction 
by magistrates of the appellant for a breach of s. 24 | 



of By-law No. 10 of the Ipswich Traffic Board, which 
purports to regulate the gieneral traffic. It contains 
28 sections, the first dealing with interpretation, 
and the last with penalties. The other sections 
deal with the conduct and disposition of vehicles 
and their loads, of animals ridden, driven or led, 
and with the behaviour of the drivers and riders 
thereof, in the public thoroughfares under the 
control of the Board. The Board is empowered by 
Statute to regulate traffic. 

S. 24 is as follows : " Obstruaing streets, — 
No person shall stand any vehicle in any street, 
road, or thoroughfare within the district of the 
Board for the purpose of exposing for sale any 
food, fruit, merchandise, goods, or other materials 
or things whatsoever, without the authority of the 
president. Such authority shall be in writing, 
and under the hand of the president, and shail 
specify therein the position in such street, road, or 
thoroughfare to which the authority extends, and 
shall not be for a longer period than twelve months 
from the granting thereof, and may at any time 
be withdrawn or cancelled by the president." 

The appellant, who had been selling apricots in 
a street in Ipswich, was shown to have stood his 
cart in the street for a time not definitely ascer- 
tained (but not exceeding an hour), and to have 
exposed his apricots for sale. He was convicted 
on January 28rd, and on February 8rd I granted 
a rule nisi on the grounds — (1), That the by-law 
is ultra vires; (2), that it is unreasonable; (8), 
that it is not general. The matter was fully 
argued before the Full Court on the 17th ultimo, 
and judgment was reserved. 

It seems to me that the whole difficulty in this 
case arises out of the use of the words which enact 
that no person shall '< stand any vehicle" in any 
street for the purpose of exposing goods for sale. 
It is obvious that these words may apply to such 
a temporary stopping of his vehicle by a person 
hawking goods as would enable him to cany on 
his legitimate business in any street, as well as to 
such a permanent delay in one spot as would be 
equivalent to his setting up a shop in the roadway. 
And the words, of course, apply to any stoppage 
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of sach a yehide, the duration of which lies 
between these two extremes. 

It has been argued, for the appeUant, that s. 24 
is bad, because the framers of it intended it to be 
read in the first of these senses, and therefore 
intended to prohibit all hawking, except such as 
the president of the Board might choose to permit 
by an authority in writing. I think, if that were 
the real meaning of the enactment, it would be 
idira vires, and if those who are responsible for its 
language meant it to be read in that sense, they 
ought now to learn, I think, that it is not com- 
petent for them, under the powers given to them 
by the superior Legislature, to prohibit hawking 
as such, either wholly or partially, in any part of 
the district under their control. But I, who have 
to construe the enactment of the municipal legis- 
lature, am bound to gather the intention of those 
who passed it, from the words of the section itself, 
and not from the evidence of some person who can 
depose to what was passing in their minds, or to 
what he understands to have been their motive. 
And if I can find in the words used a plain inter- 
pretation which leads to no absurdity, and which 
clearly indicates a law or rule of conduct which it 
was competent for the framers of the rule to enact, 
i think I am bound to give effect to that meaning 
on the well-known principle, ut res mayis vahat. 
Looking, then, at the rubric of the section, I think 
that the words, ''No person shall stand his 
vehicle,'* do not intend that no person shall bring 
his vehicle to a standstill even for a moment ; but 
mean that no person shall take up a stand with 
his vehicle in a street in such a way as to obstruct 
it. This idea is familiar to everyone, and there is 
no more difficulty in deciding where the rule has 
been infringed than there is in determining when 
a person has been guilty of negligent driving or 
riding, under ss. 4 and 28. In this sense, I think 
the by-law, when it applies to hawkers or any 
other persons, is within the legislative powers of 
the local authority and unobjectionable. 

It has also been urged against its validity that 
the authority given by the president to any person 
to stand his vehicle in certain streets, under certain 

N 



conditions as to time and place, is, in reality, a 
cleverly-disguised license, and the local authority 
is not specially empowered to grant licenses of this 
sort. It seems to me, however, that this authority, 
without which no person may take up a stand with 
his vehicle in the street, is rather in the nature of 
a dispensation than a license — using the latter 
word in its ordinary signification—and is, in my 
opinion, clearly not a license within the meaning 
of The Local AuHiorities By-laics Act of 1884, 
which seems to deal with licenses of various 
trades and occupations, which are familiar to us 
all. 

This view seems to gain confirmation from a 
consideration of s. 12, which enacts that no person 
under the age of 14 years shall drive any horse 
attached to a vehicle. Suppose the words '' with- 
out the authority in writing of the president" had 
been added, could it be fairly contended that such 
an enactment would be bad, because a permission 
given by the president to some youthful but 
skilful driver would necessarily be a license within 
the meaning and intention of the last-mentioned 
Act? I cannot think so. Another illustration 
may be drawn from s. 20, which provides that the 
president may, whenever he thinks it necessary 
for the public safety, prohibit the drivers of all 
vehicles, whether licensed or not, from proceeding 
along any street. Suppose the words had been 
added, " without the authority in writing of the 
president," I do not think it could be fairly argued 
that such a by-law would be bad on the ground 
that such an authority given, let us say, to two or 
three hawkers to supply the daily needs of the 
persons living in such closed street, must 
necessarily be deemed a license within the meaning 
of the aforesaid statute. 

One point remains to be considered. It is said 
that s. 24 is unreasonable. If that expression is 
used in the sense that the Local Authority had no 
power to make it, I have already dealt with it. 
But if it means that it is bad, because, although 
it commended itself to the Ipswich Traffic Board, 
who were the representatives of the ratepayers of 
the di\ision, although it was published in accord- 
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ance with the law, and was confirmed at a sub- 
sequent special meeting of the Board, and has 
been approved of by the Governor-in-Counoil, this 
Court ought to declare it unsuitable to the require- 
ments of the district, I do not think we are at 
liberty to entertain that argument in any but an 
extreme case, since the decision in Skittery v. 
Naylcr (L.B. 18 App. Cas. 446). The other cases 
mentioned in the argument have been sufficiently 
considered in the judgments of the learned Chief 
Justice, and I have nothing further to say upon 
their bearing on this case. I am therefore of 
opinion that the rule should be discharged with 
costs. 

Beal J. : This by-law is objected to on three 
grounds : — 

1. That it authorises the president to prohibit 
hawking in any part of the area. And it is 
contended that this is not within the power of a 
local body, even when authorised to pass by-laws 
for "licensing, regulating, and governing hawkers." 
[Bee The Municipal Corporation of the City of 
Toronto v. Vinjo (1896 A.C. 88) ; V&n Dvhren v. 
Murray (4 Q.J.J. 189).] 

2. That it authorises the president to pick and 
choose who shall, and who shall not, carry 
on the trade of hawkers. This is not within 
the power of a local body, even when ex- 
pressly authorised to regulate the matter with 
reference to which the by-law purports to give 
the power to pick and choose. [See London- 
derry Port ami Harbour Commissuniers v. London- 
derry Bridge Commissionei's (1894, 2 Ir. L.R. 
(Ex.) 884).] 

8. That whatever may be the purport, object, 
or intent of the by-law in question, it operates by 
imposing a penalty, not for doing an act mentioned, 
but only when the act mentioned is done without 
the authority of the president, and thus authorises 
the president to license persons mentioned in the 
by-law. It is contended that the Joint Board 
cannot authorise by license, or restrain by license, 
the doing of any act, if the case of Bell v. Day (2 
Q.L.J. 180) was properly decided. 

It is therefore proper to first consider what is 



the effect of this by-law, assuming it to be valid. 

It is said that we ought not to give to the words 
"no person shall stand any vehicle for the purpose, 
&c. . . . for sale,** their ordinary meaning. What 
meaning ought we give in substitution. I agree 
with the proposition of law stated by my brother 
Cooper, " That if the words are open to two 
meanings, and one construction would be to give 
them a meaning forbidding what the makers had 
no power to forbid, and the other a meaning 
within their power, we should impute an intention 
to keep within their power, and give the meaning 
which will make the by-law valid." But I regret 
to say I cannot hold that the true construction of 
the words used in the by-law is that the by-law 
forbids standing a vehicle for the purpose of 
exposing for sale, Ac, only in cases where 
such standing causes an obstruction to the traffic 
of the way, street, or thoroughfare. The words 
creating the offence are : " Obstructing streets. — No 
person shall stand any vehicle in any street, road, 
or thoroughfare within the district of the Board 
for the purpose of exposing for sale any food, 
fruit, merchandise, goods, or other materials or 
things whatsoever, without the authority of the 
president. Such authority shall be in writing, 
and under the hand of the president, and shall 
specify therein the position in such street, road, or 
thoroughfare to which the authority extends, and 
shall not be for a longer period than twelve months 
from the granting thereof, and may at any time 
be withdrawn or cancelled by the president." I 
cannot see how we are at liberty to insert into this 
clause, for the purpose of construing it, the words 
" If such standing cause an -obstruction of the 
way, street, or thoroughfare.'* 

The provisions as to the form and limits which the 
president's written permission may take, show that 
the Joint Board desired and intended the president 
to have the power, amongst other things, of giving 
to such person or persons as he thought proper, 
authority for a specified time, to occupy in a qucisi 
permanent manner, with a vehicle, part of any 
street or road as a place of business ; but this 
provision does not, in the slightest degree, limit 
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vords of that part of the by-law oreating the 
\ The language used is clear and distinct, 
thing to lead to the opinion that the by- 
Qot intended to prevent every standing, 
dth exposure for the purpose of 
is what it says, and I think that 
construction. It seems to me 
sell any article, in the course 
a hawker, without bringing 
stand and exposing the goods 
a,ie, which done brings the doer 
.ae express words of this by-law. 
.asel for the respondents urged that a 
hawker could hawk goods and sell the same with- 
out infringing this by-law: **if they keep 
the vehicle moving the whole time, though ever so 
slowly." Such a course would be practically, 
impossible, and no sane person would try to adopt 
it unless for the purpose of evading thisby-law. 

The argument of respondent's counsel is useful 
only for the purpose of showing that the words 
used, clear in themselves, were, and are perfectly 
understood by the makers of the by-law; and 
not only do, but were expressly intended to, put an 
end to every act of hawking with a vehicle with- 
out the pennission of the president. If this by- 
law is valid, the same result would follow if the 
words ** any vehicle " were omitted, and the case 
Von Dohren v. Murnnj (4 Q.L.J. 189) was 
wrongly decided. 

In that case the Municipality of Brisbane had 
authority under Tlie Lotal Government Act of 1878 
(s. 167, No. 85), to make ** by-laws to regulate 
traflBc," and authority ** to regulate traffic.'* Their 
by-law made it an offence, ** to sell, offer, or expose 
for sale in, &c." Von Dohren was charged with sel- 
ling vegetables in George Street. Such an act 
necessarily involved exposing for sale as fully as a 
charge of unlawfully wounding includes an assault. 
The conviction was set aside and the by-law held 
invalid. It would be, I think, absurd to hold valid 
— authorised by a power to make "by-laws to 
regulate traffic" — thisby-law, which forbids any 
person to stand a vehicle for the purpose of 
exposing for sale, &c., and the by-law in Yon 



Dohren's case — which forbids offering, exposing 
for sale, and selling — unauthorised and invalid, 
seeing that every time a sale is made of goods 
hawked in the street there must of necessity be a 
standing and exposing for sale. 

The powers of the Joint Board are limited 
to the matters specified in the proclamation, and 
there is there no express authority to in any way 
alter or affect the rights of hawkers as such. 
The common law right of persons to exercise a 
trade or business cannot be taken away by any 
authority inferior to Parliament. And a local 
body may not, in the exercise of a power given 
to them to regulate any other matter or thing, 
deprive any person of the right to exercise such 
trade, or take from the public the benefit they 
may derive from the exercise thereof, unless it 
be shown that they cannot otherwise properly 
carry out the duty imposed on them {Londonderry 
Port ami Harbour Commissioners v. Londonderrtf 
Bridge Commissioners, 1894, 2 Ir. L.R. (Ex.) 884). 
In that case there was express power given to 
regulate the carrying on of the trade dealt with. 
Yet the majority of the Oourt held that even then 
a license could not be made necessary, as it 
was not shown that the trade could not be 
effectually regulated otherwise, and the claim to 
make a license necessary involved a claim to pick 
and choose, and thus limit the common law right 
of some persons (such as might not be licensed). 
Murphy J., the dissenting Judge, did not differ 
from his brother judges as to the principle, but con- 
sidered the trade of carrying passengers and others 
could not be properly regulated unless power to 
require a license was retained. The Corjwratlnn 
of Toronto v. Virfjo (1896, A.C. 88), also ex- 
pressly recognises the right to look at the cir- 
cumstances for the purpose of ascertaining 
whether or not a local authority, exercising a 
power given to it in a way to deprive persons of a 
common law right, have shown that it is neces- 
sary so to do in order to effect that which was 
within their power, and this case shows also that 
it is upon the corporation to give the Oourt that 
information. 
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The Privy Council say (p. 94): <<It is argued that 
the by-law impugned does not amount to prohi- 
bition, because hawkers and chapmen may still 
carry on their business in certain streets of the 
city. Their Lordships cannot accede to this 
argument. The question is one of substance, and 
should be regarded from the point of view as well 
of the public as of the hawkers. The effect of the 
by-law is practically to deprive the residents of 
what is admittedly the most important part of the 
city of buying their goods of or trading with the 
class of traders in question. And this observation 
receives additional force from the very wide 
definition given to ' hawkers ' in the Act. At the 
same time the * hawkers,' &c., are excluded from 
exercising their trade in that part of the city. 
There teas no eMence^ ami it is scarcely conceivable 
tliat the trade cannot he carried on without occasion- 
ing a nuisance." 

These cases are a direct authority, not only that 
we may look at the true state of facts, but that it 
is our duty so to do, and that it is incumbent 
on the body making this by-law to show that they 
could not otherwise regulate traffic. The by-law 
applies to every part of the district within the area 
subject to the Joint Authority — ^three Divisions 
and the Ipswich Municipality. It is quite absurd 
to suppose that any ordinary standing of a vehicle 
for the purpose of hawking could, in many of these 
roads, have the least effect on traffic. We 
have the internal evidence that this by-law was 
not made to regulate traffic, but for some other 
reason ; and we have direct evidence that it was 
made in consequence of certain persons coming 
from Brisbane with whom the inspector says they 
had trouble. And there is no evidence which 
shows that it was necessary or of any use for the 
purpose of regulating traffic. In the words of the 
Privy Council judgment cited, "There was no 
evidence, and it is scarcely conceivable that the 
trade cannot be carried on without creating a 
nuisance.*' Can it be denied that all persons 
are entitled at common law, and unless prohi- 
bited by statute <' to carry on the business of 
hawker.'' Can there be found, on the face of the 



special Acts, any colour for suggedting that the 
Legislature intended to extinguish that right, or 
to give to the Joint Board the power of 
determining which only of several persons might 
lawfully carry on the business of hawker. The 
by-law now objected to purports expressly to give 
to their president the power of determining which 
only of several persons, and where only of several 
places. Therefore, in accordance with the cases 
cited, the by-law is bad. 

I think, also, that the authority which the 
president is authorised to give to persons is 
a " license." What greater or other liberty could 
be given if, instead of the word "authority" 
the word " license " had been used. By what 
rule of law are we authorised to disregard the 
substance of things, and say that by substituting 
one word for another, or one set of words for 
another set, each of which confer exactly the 
same power on the president of a joint authority, 
the by-law will be valid in one case and invalid in 
another. I know of no such rule. If the words 
of an Act of Parliament were : — " No person shall 
stand any vehicle in any street, road, or thorough- 
fare within the district of the board for the pur- 
pose of exposing for sale any food, fruit, mer- 
chandise, goods, or other materials or things 
whatsoever without the authority of the board ; 
such authority shall be in writing, and under the 
hand of the president, and shall specify therein 
the position in such street, road, or thoroughfare 
to which the authority extends, and shall not be 
for a longer period than twelve months from the 
granting thereof, and may at any time be with- 
drawn or cancelled by the president," — would this 
Court, if a fee were charged for such authority, 
hold that such authority was not a license ivithin 
the meaning of Tlie Local Authorities By-laics Act 
of 1884. I think not, and therefore I think this 
by-law must be held bad, unless we over- 
rule Bell V. Day (2 Q.L.J. 180), because 
'^ authority to regulate" consistently with that 
decision cannot be construed as a power to 
regulate by license. The decision in Bell v. Day 
is in precise agreement with the decision in 
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Londonderry Port and Harbour Commissioners v. 
Londonderry Brulye Commissiofiers (sapra) but 
the Act of 1884 is here very strongly in support of 
the judgment of this Court, and that judgment is 
based on the peculiar consequences which are 
involved in a power to license when given under 
this and kindred Acts. Bell v. Day, to my 
mind, shows this by-law to be ultra vires, 
without any reference to its object, purpose, or 
effect, beyond the manner and extent to which it 
forbids the act, considered only with reference to the 
persons who may, and who may not, do the act. 

The by-law in question does not, however, 
stop at giving to the president the power of 
determining which only of several persons may 
do the acts specified, but it purports also to give 
to him the power of determining where within 
the divisions or municipalities, and where only, 
the acts may be done. Thus the by-law is in 
direct contravention of the law laid down by the 
Privy Council in the case Corporation oj Toronto 
V. Yiryo (supra). That case decided that 
even when the local body had power to 
make by-laws to regulate and license hawking, 
they could not prohibit it in any part of the area 
within their jurisdiction, there being no suggestion 
of a nuisance. Here the by-law confers upon the 
president power to pick and choose in what part of 
the joint area the act mentioned may be permitted, 
and prohibits the act in all other parts. Thus, if 
valid, the president can do what the Privy Council 
said could not be done, and that notwithstanding 
that there is here no express power whatever 
to affect hawking. I therefore think this by-law 
bad on all three grounds of objection taken to it. 
And if it was capable of the construction that it 
prohibits no act lawful in itself, but merely 
empowers the president to grant permission to 
obstruct a streetway or thoroughfare, I think, it 
would be bad ; as a local authority, as such, has no 
more right to obstruct a thoroughfare, where not 
expressly authorised by Parliament, than any 
member of the public. [Attorney -General v. 
Toowony Shire Council (1 Q.L.J. 170).] 
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Judicial separation — Cruelty — Evidence of 
acts condoned by sfiparation deed. 

Where the plaintiff in an action for judicial separation on 
the ground of cruelty was estopped, by the terms of a 
separation deed, from relying on acts of cruelty 
committed before the execution of the deed: HeMt 
that notwithstanding such estoppel, evidence might be 
given of such acts, as showing the true nature of alleged 
acts of cruelty committed after the deed ^and relied 
upon by the plaintiff. 

Cruelty is, in its nature, a cumulative charge. The Court, 
in most cases, looks for sustained harsh conduct, 
evidencing continued want of self-control and « 
tendency to resort to violence on the part of the , 
husband, and the failure on the part of the wife after 
renewed effort, by all reasonable and prudent means, to 
subdue and pacify those dispositions. It is obvious 
that there may be occasions, of short duration, when 
special circumstances of excitement may lead to 
language and acts foreign to the natural character, 
and therefore not likely to be repeated. And as the 
future safety of the wife from injury to person or 
health is the ground of the Court's interposition, it 
becomes necessary to be satisfied that the conduct 
complained of is well proved, and so far referable to 
permanent causes as to be likely to recur, and is of 
the dangerous character imputed. 

Plowden v. Plowden (623 L.T. (N.S.) 266) followed. 

Action by Alice Hope Watkins against Frederick 
William Watkins for judicial separation, on the 
grounds of cruelty. 

All the material fa^sts and circumstances appear 
in the judgment of the learned Chief Justice. 

Lukin and St. Ledger for plaintiff. 

Defendant in person. 

Gbiffith, C.J. : If this case had been tried 
before a jury, as it might have been, it would 
have been my duty to direct them on the law 
applicable to the case, and also to call their 
attention to the facts, with such conmients as I 
thought proper, with respect to the law. I should 
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have directed them, in the language of Lord 
Penzance in the case of Plowden v. Plowdm 
(28 L.T. (N.S.) p/ 266), that " cruelty is, in 
its nature, a cumulative charge. The Court, in 
most cases, looks for sustained harsh conduct, 
evidencing continued want of self-control, and a 
tendency to recur to violence on the part of the 
husband, and the failure on the part of the wife, 
after renewed effort, by all reasonable and prudent 
means, to subdue and pacify those dispositions. 
It is obvious that there may be occasions, of short 
duration, when special circumstances of excitement 
may lead to language and acts foreign to the 
natural character, and therefore not likely to be 
repeated. And as the future safety of the wife 
from injury to person or health is the ground of 
the Court's interposition, it becomes necessary to 
be satisfied that the conduct complained of is well 
proved, and so far referable to permanent causes 
as to be likely to recur, and is of the dangerous 
character imputed.'' 

And then it would have been my duty to 
remind the jury that it is for the plaintiff 
to make out her case to their satisfaction. 
I should have reminded them of the danger of 
relying, in a case like this, where so much turns on 
the colour given to the transactions, on the 
uncorroborated evidence of the person claiming to 
be aggrieved, where there is a strong temptation, 
consciously or unconsciously, to exaggerate or 
perhaps slightly vary the exact nature of the 
events which took place, as well as the possibility 
of defective memory. And in illustration of this 
view, I should have invited the jury to consider 
amongst other things the episode of the bed of 
gum leaves, which in my opinion shows a 
tendency to exaggeration of a very slight grievance 
which I think was not intended as an act of 
unkindness. I should have called their special 
attention to the evidence with respect to the 



assault at Bricksworth, which, singularly enough, 
is not mentioned in the petition, although, accord- 
ing to the evidence of Mary Mahoney, it is the 
most serious case in the whole history of the 
married life. And I should have pointed out that 
the petitioner's recollection of it differs most 
materially from that of Mary Mahoney. I should 
have called the attention of the jury also to the 
fact that the petition mentions an assault with an 
axe— threatening with an axe — and also transac- 
tions in respect to Mary Murphy : although on 
neither of these points was any evidence given. I 
should also have reminded them of a circumstance 
which I think of much importance — namely, that 
the defendant frequently had occasion to say to his 
wife, *' For God's sake, Alice, keep quiet," which 
throws a good deal of light on the relations 
between the two parties. I should further have 
had to tell the jury that they were not to consider 
acts of cruelty before the separation as substantial 
grounds for the relief of the wife, but that they 
were to consider them as throwing a light on the 
real nature of the acts of cruelty alleged to have 
taken place after the resumption of cohabitation. 
Of these acts there is only one to which I attach 
any importance. The evidence as to the 
incident about the mare's death is so uncertain, 
that I do not attach any importance to it. With 
regard to the last act of violence which was 
admitted, I should have asked them to say 
whether they were satisfied that ''the conduct 
complained of is well proved, and is so far 
referrable to permanent causes as to be likely to 
recur, and is of the dangerous character imputed ?" 
As there is no jury in this case, I have to ask 
myself that question ; and I am quite unable to 
give an affirmative answer. The action therefore 
will be dismissed. 

Solicitors for plaintiff: Morris d Fletcher; 
agents for if. Palmer^ Wancick, 
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r. 9. Since the Judicature Act, the memo- 
randum prescribed by G.O. XXIII. r. 9, is no 
longer necessary. 

Re C.uiRiE, Ex parte Abraham 102 

Quaere: Whether G.O. XXIH. r. 9 has been 
abrogated by the Judicature Act. 

HUOHSTON r. GOFFAOE 103 

Garnishee order. 38 Vic, No. 5, ss. 67, 158, 202, 
rr. 225, 226. Costs of liqui<lation proceedings 
from petition to registration of resolution. A. 
solicitor's claim for costs for carrying out 
liquidation proceedings from the petition to 
the registration of the resolutions passed by 
the creditors, is not a debt capable of attach- 
ment by garnishee proceedings in the hands 
of the trustee in the liquidation. 
Gard V. DwTER, Abraham, Gabnibbee 
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BAIL— 

See Gbimisal Law 



PAOE 

. 148 



BABRISTRR— 

See Student at Law .43 

Siupennan, Attempt to deceive an officer of the 
court performing a judicial duty. On the 
taxation of the costs of an action, a legal 
praotitioner, after his attention had been 
sharply drawn by the Taxing Officer to the 
question of the exact meaning of an affidavit 
of increase, which had been prepared in the 
practitioner's office and sworn by practitioner's 
client in the action, induced the Taxing Officer 
to read the affidavit in a sense in which to his 
knowledge it was untrue. The Court, on 
the motion of the Law Association, sus- 
pended the practitioner from practice for 
six months, ordered him to pay tne costs out 
pocket and expenses of the proceedings for his 
suspension, and directed that the suspension 
should continue until such costs and expenses 
had been paid. 

ReVEBBKit 73 

BEQUEST— 

SeeWihL 37 

BILL OF COSTS— 

See Costs 139 

BILL OF SALE— 

56 Fie, No. 23 1 s, 6 (4), Proper place of regixtra- 
tioti. Duty of Registrar. Natural love and 
affection as a consideration. It is the duty of 
the Registrar of any court in which bills of 
sale are required by The Bills of Sale Act of 
1891 to be registered, to register any instru- 
ment presented to him for registration as a 
bill of sale, without enquiry as to the e£fect of 
such registration. 

Where the only consideration in a bill of sale is 
" natural love and afifection : ** Semhle, that 
the Supreme Court is the proper place for 
registration. 

Be Harris (7 Q.L.J. 15) dissented from. 

Be Watson's Bill of Sale 27 

BREACH OF PROMISE— 

As to right to prove in insolvent's estate for un- 
liquidated damages for breach of promise. 

See Insolvency 92 

BURDEN OF PROOF— 

Of knowledge and approval by a testator of the con- 
tents of a trill. 

See Probate and Administration . . . . . . 106 

BY-LAW— 

See Local Government 159 

CAVEAT— 

See Injunction 4 

CERTIFICATE OF DISCHARGE— 

See Insolvency 67 

CHALLENGE— 

Of juror. See Criminal Law 56 

CHARGE— 

Of legacies, 5f e Will 79 



pack 
COMMITTAL— 

Appeal from refusal of justices to commit. See 

Justices 157 



COMPANY— 

Taxation of dividend. 



See Dividend Duty 



CONSIDERATION, Natnrtil lore and affection-- 
See Bill of Sale 



See Stock Mortoaoe . 



27 
15 



CONTRACT— 

Goodicill. Canvassing old customers. Covenant 
by assignor to use his best endeavours to promote 
assignee's business. In 1892 defendant by 
agreement under seal assigned, for valuable 
consideration, his practice as a surgeon dentist 
in Brisbane, including the goodwill, to the 
plaintiff. A list of patients was settled 
between the parties, and the defendant 
covenanted, inter alia, to use his best en- 
deavours to promote the plaintiff's business 
and to secure for him the patients mentioned 
in the list. Defendant left Brisbane, bat in 
1896 returned and resumed his practice, and 
sent to several of the persons named in the 
list settled between the parties, a circular in 
the following terms : — 

" Dr. B. (the defendant) having returned to 
Brisbane to resume practice, takes this opiK>r- 
tunity of informing his patients that he has 
secured rooms at the above address." Then 
followed a list of the fees proposed to be 
charged by him. 

Plaintiff brought an action for damages for breach 
of the covenants in the assignment, and for 
an injunction restraining defendant from 
soliciting the patients and customers of the 
plaintiff. 

HeUl, that the sending of the circular to the per- 
sons named in the list, or to any of plaintiff's 
patients, was a breach of defendant's covenant 
to use his best endeavours to promote plain- 
tiff's business, and that plaintiff was entitled 
to an injunction. 

Macdonald v. Bennett. . . . . . . . 40 

Implied warranty of title %n contract for the sale of 
a chattel interest. On a contract for the sale 
of property by which the vendor gives the 
purchaser to understand that he is the owner 
of the property, there is an implied warranty 
of the vendor's title to the property. 

Butt i». M^DoNau) . . .... . . 68 

Proof of . Long course of dealing. The malring 
of a contract may be proved by circumstantial 
evidence, such as a long course of dealing 
between the parties. 

Habdgrave v. Keogh, The Rosewood ELEcnoN 
Petition 57 

Bescission of. See Injunction 4 



CONTRACTOR— 

Member of Parliament, See Elections Tribunal 

COSTS— 

Defamation Law (54 Vic., No. 12), ss. 42, 43. 
Costs of defendant in action for criminal libel. 
Becovery of costs by execution. 55 Vic., No. 
33t ss, 120, 161, 191, A successful defendant 
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in proceedings in the District Court under s. 
42 of The Defamation Law may recover his 
costs by execution in the District Ck)art. 
Richardson v. Willis (L B. 8 Ex., 69) distinguished. 

Beoina r. Edwakds, Ex parte Howells . . 25 

Garnishee proceedings to attach costs. See Attach- 
ment . . 17 

Items for costs on passing accounts. See Probate 
AND Administration 91 

Mortgagee. Mortgagee's right to costs. Account. 
Funds of client in hands of solicitor. Jitris- 
diction of Court in insolvency. On a motion 
by the trustee of the estate of a liquidating 
debtor for an order directing K. and her 
solicitor D. to pay to him certain moneys 
which he claimed as part of the debtor's 
estate, it appeared that the moneys arose from 
the realisation of assets, of which K. was the 
mortgagee. The amount realised exceeded 
the amount of K.'s security. Part of the 
proceeds had been paid to her, and part 
remained in the hands of her solicitor D,, by 
whom the realisation had been made. It 
did not appear that any application had 
made to K. for an account, and her costs of 
realising the security had not been ascer- 
tained. Chubb J. directed K. to pay the 
balance in her hands to the trustee forth- 
with without deduction, and to pay his 
costs of the motion, and directed D. to bring 
the ba'ance in his hands into court forthwith. 

Heldy on appeal, that as the trustee had sub- 
stantially failed in his motion, and as upon 
the facts established the only order that 
could properly be made against K. was for an 
account, and as there had been no refusal on 
her part to hand over the balance in her 
hands, or to account, she was entitled to her 
costs of the motion. 

Held, further, that the Court had no authority to 
order D. to bring his client's money into 
court, and that the order of Chubb J. must be 
varied accordingly. 

Re Carrie, Ex parte Kinnear, Ej- parte Dwyer 89, 135 

Right of executor to costs out of entate. See 
Probate and Administration 105 

Taxation of costs by Warden and District Court 
Judge under s. 85 of GoldjUlds Act, 1874 (38 
Vic., No. 11). Right of client to wlthdratv 
summons for taxation. IHU of costs. Offer to 
accept fixed sum in lieu oj taxed costs. Where 
a client has taken out a summons for the 
taxation of a solicitor's bill of costs under s. 
85 of The GoldfUlds Act, 1874 before a Warden 
or District Court Judge, such Warden or 
District Court Judge may proceed with the 
taxation on the day appointed in the absence 
of either party, and neither the client nor the 
solicitor can claim to have the taxation 
stayed without the consent of the other party. 

The Warden and District Court Judge respectively 
may nevertheless stay proceedings on the 
summons on sufficient causes shown. 

A party is not entitled to call upon the advocate 
for the opposite party to prove express 
authority to do any act which is within the 
apparent scope of his authority as such 
advocate. 
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P., a solicitor, writing to his clients respecting 
professional work performed for them in a 
Warden's Court and in a District Court on 
appeal from the Warden's Court, and in the 
Supreme Court on further appeal, stated his • 
willingness to accept £210 for his professional 
fees without taxation. The clients refused 
the ofifer, and requested him to tax his costs. 

Held, that in rendering his costs for taxation he 
was not limited to the amount mentioned in 
the letter. 

The Queen v. Towner, The Queen v. District 
Court at Gympie, Ex parte No. 1 North 
Ph(ENIx Gold Mining Company, Limited . • 139 

Trusteed cost of preparation of a settlement directed 
by a will. Charge of costs on trust estate. 
See Probate and Administration . . . . 91 



COVENANT— 

Jiy assignor to use his })est endeavours to promote 
asMtgnee's business. See Contract 
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CRIMINAL LAW— 

7^ii7. Application for adntission of prisoner to bail. 
Discretion of judge. Capital offence. The 
principles governing the exercise of the dis- 
cretion of a judge to admit to bail a prisoner 
charged with a capital offence considered. 
11. r. Jamks 148 

Crown case reserved. Larceny Act of 1865 (29 
Vic, No. 6),ss, 41, 4H. Omrge and sentence 
for different offenca. W. and L.were charged 
by information at the District Court, Rock- 
hampton, with robbery. The evidence 
showed that they had committed the offence 
in company. They were found guilty and 
were sentenced to terms of imprisonment, 
and to a whipping and a flogging respectively. 
No objection was taken to the sentence by 
counsel for prisoners. The section under 
which they were charged (s. 11) does not 
authorise whipping or flogging as a punish- 
ment, although s. 48. dealing with robbery in 
company, does so. The error was not dis- 
covered until after the sittings of the Court 
had been closed, when the District Court 
Judge, discovering the error, reopened the 
Court, respited the sentences, and of his own 
motion stated a case for the Full Court. 

Held, that the sentences must be amended by 
striking out so much thereof as directed the 
prisoners to be whipped or flogged. 
R. v. Wisher 52 

Error in information. Amendment, Practice. An 
information charging a prisoner with com- 
mitting an offence at a date which had not 
then arrived was allowed to be amended, 
although the error was not discovered until 
after the Crown Prosecutor had opened the 
case for the Crown. 

After the amendment had been made, the trial 
was proceeded with, and the prisoner was not 
recharged nor was a fresh jury sworn on the 
amended information. 
R. V. Chambers ^ 

Evidence. Admission of , Res inter alios. On the 
prosecution of a prisoner on a charge of 
forging Uie name of the payee of a post office 
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money order, the letter of advice, or authority 
written by the sending post office to the office 
at which the order was payable, heldy to be 
admissible against the prisoner. 

R. r. FiNLAY 65 

Evidence, Proof of incorporation of company. 
On the trial of a prisoner on a charge of stealing 
a gelding and filly, the property of •• Meredith, 
Menzies & Co., Ltd.," evidence was given that 
the company carried on business under that 
name in Queensland, and that the manager 
in Queensland believed, but did not know of 
his own knowledge, that the company was^ 
registered as a limited company in Melbourne. 

Held J on a Crown case reserved, that this was 
sufficient evidence of the incorporation of the 
company. 

V. Langton (2 Q.B.D. 296), i?. v. BoweU (5 
N.S.W. W.N. 28), and R. v. Whiteliome 
(6 Q.L.J. 313) followed. 



R. 



R. V, Cawley 
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Juror. Time of challenge. Judge^x right to dis- 
mhs jury. During the swearing of the jury, 
on the trial of a prisoner for murder, after 
one juror had been sworn, a juror being called 
came forward and took the book in his hand, 
and, the tipstaff having recited the oath to 
him, informed the court that he was opposed 
to capital punishment and that, in the event 
of his being sworn, he would not consent, 
under any circumstances, to a verdict in- 
volving capital punisement. Counsel for the 
Crown then offered to challenge the juror for 
cause, but counsel for prisoner objected that 
the challenge was not in time. 

Griffith C.J., on the authority of Winsor v. The 
Queen (L.R. 1 Q.B. 390), dismissed the jury 
80 far as it had been constituted, and directed 
a fresh jury to be sworn. 

SemhU, that a juror may be challenged at any 
time before he has done any act signifying 
his assent to taking the oath. 



R. V. LONOLAND 
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TiiaL Right of coumel to withdraw point 
previotnily reserved. Counsel may, at any time 
during a criminal trial, withdraw any point 
which they have at an earlier stage of the trial 
asked to have reser\'ed. 

Cawley 45 



R. 



CROWN CASE RESERVED- 
See CaiMiNAL Law 

CRUELTY— 

See DrvoBCE . . 



45,62 



19 



CURATOR OF INTESTATE ESTATES— 

An tniitee for creditors. See Probate and 

Administration 24 



DAMAGES— 

Company. Forfeiture of shares. Action for 
damages. An action for damages will Ue by a 
shareholder against a company for wrongful 
forfeiture of shares, although no equitable 
relief is claimed. 

Cashman v. 7 North Golden Gate G.M. Coy., 
Ltd. 
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Practice. Special ease. Duty of FuU Court in 
conMering Croxcn case reserved. 29 Vic.i Ao. 
13, ss. 48, 49. 

Held by Griffith C.J. and Cooper J. (Real J. 
dissentiente) that in dealing with a case stated 
under s. 48 of The Criminal Practice Act of 
1865, it is the duty of the Full Court to 
consider such questions only as are distinctly 
raised upon the case. 

Per Cooper J : But where, on the facts stated in 
the case, there has been a manifest miscarriage 
of justice, the Full Court should intervene 
and repair the injustice, although the judge 
stating the case has failed to direct their 
attention to the point. 

Real J. : It is the duty of the Court to consider 
any questions of law that arise on the facts 
stated in the case, whether formally reserveed 
or not. 



Illegal distress. Double damages. 31 Vie., No. 
' 16, ss. 62, 68. S. 67 of the Act 31 Vic, No. 16, 
does not authorise the awarding of doable 
damages for distress for rates when no rates 
are due. 
M'Nutt v. Widoek Divisional Board. 



99 



75 



For trespass. Measure of. See Probate and 

Administration . . 75 

Measure of , .9^^ Real Property .. .. ..146 



DEED OF GRANT— 

Recitals in. See Real Property 
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DEFAMATION— 

Action by insolvent for. Claim by trustee to receive 

damages awarded. See Insolvency . . . . 65 

Recovery of successful defendant's costs in action 

for. See Costs 25 

DESERTION— 

See Divorce . . 22 



DEVISE - 
See WHiL 
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R. r. Cawley 

Practice, Special case. Right of District Court 
Judge to state a case. A District Court Judge 
has power to state a special case, although no 
formal reserv'ation of the point haK been made 
at the trial. 

R' r. Wisher 52 



DIPLOMA - 

See Medical Practitioner 
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DISTRICT COURT— 

Appeal from Warden's Court, Gold fields Act, 1874 
(38 Vic, No. 11), s. 74. Security for costs. 
District Courts Act of 1891 (S5 Vic., No. 33), 
ss. 144, 151. S. 144 of TJu District CourU 
Act oj 1891 does not apply to an appeal by 
special case under s. 74 of Tfie Goldfields 
Act, 1874, from a decision of a District Court 
Judge. 
S. 151 of The District Courts Act of 1891 applies 
to every duty imposed by any Act giving a 
District Court Judge judicial jurisdiction. 

Drury v. Brown 14 

District Court Judge. Taxation of costs before. 

SeeCoerra , .. ,, * .. 139 
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Practice. Securitijfor c<Mt». Mittimmt. '*Vi»UfU 
»««!»»" oj piamHff. Dhttrict Courts Act of, 
1891 <o5 Vic. \o. 33), ». 130. On an applica- 
tion under s. 130 of The IHntnct CourU Act of 
1H91 to remit a libel action to the District 
Court in default of security being given for 
defendant's costs of the action, the plaintiff 
was shown to have no debts, and to be in 
receipt of a salary of £120 a year as a mercan- 
tile clerk. It was shown that he made £25 a 
year additional by work as a journalist. 

Held, that the plaintiff had "visible means" 
within the meaning of s 130 to pay defend- 
ant's costs in the event of a verdict for the 
defendant, and that the application must be 
dismissed. 

Cruickshank r. M'Coskek 42 



Practice. Set-off" by way of cross-action. Plea 
of. District Courts Act of 1891 (55 Vic, 
No. 33 U »' 68. A plea of set-off by way of 
cross-action can only be pleaded in the 
District Court where the cross-action arises 
out of the same matter as the original claim. 

Aldred t\ Bbi>mond 104 

DIVIDEND— 

See Dividend Duty 7 



DIVIDEND DUTY— 

Dividend Duty Act of 1890 (54 Vic, No. 10), ss. 2, 
7, 8. Company. Payments to guaranteed 
preference stockholders. Interest or dividend. 
Interest at a fixed rate paid by a company out 
of profits to the holders of preference stock 
entitled to priority over ordinary stockholders, 
is a dividend within the meaning of The 
Dividend Duty Act of 1890. 

R. V. Stevenson . . . . . . . . 7 

DIVORCE- 

Cruelty. Intention. A long continued course of 
brutal unkindness by a husband to his wife 
which, although not deliberate and systematic, 
and although unaccompanied by personal 
violence, seriously affected her health : Held 
to amount to cruelty 

Ohxan v. Ohman 19 

Desertion. Cessation of cohabitation. Where the 
separation of a husband and wife is in the first 
instance by mutual consent, but is intended 
to be merely temporary, the subsequent con- 
duct of either of the parties may be such as to 
constitute a desertion without a resumption of 
cohabitation. 
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Cnieltv is, in its nature, a cumulative charge. 
The Court, in most cases, looks for sustained 
harsh conduct, evidencing continued want of 
self-control and a tendency to resort to 
violence on the part of the husband, and the 
failure on the part of the wife after renewed 
effort, by all reasonable and prudent means, 
to subdue and pacify those dispositions. It 
is obvious that there may be occasions, of 
short duration, when special circumstances of 
excitement may lead to language and acts 
foreign to the natural character, and therefore 
not likely to be repeated. And as the future 
safety of the wife from injury to person or 
health is the ground of the Court's inter- 
position, it becomes necessary to be satisfied 
that the conduct complained of is well proved, 
and so far referrable to permanent causes as 
to be likely to recur, and is of the dangerous 
character imputed. 

Watkins v. Watkinb 167 

DOMICILE— 

Of plaintiff or defendant. ^SVe Jurisdiction .. 18 



ELECTION— 

See Elections Tribunal 
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YouNc* r. Young 

Judicial sejHiration. Evidence of acts condoned 
by separation deed. Cruelty. Where the 
plaintiff in an action for judicial separation 
on the ground of cruelty was estopped, by the 
terms of a separation deed, from relying on 
acts of cruelty committed before the execu- 
tion of the de«d : Held, that notwithstanding 
such estoppel, evidence might be given of 
such acts, as showing the true nature of 
alleged acts of cruelty committed after the 
deed, and relied upon by the plaintiff. 
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ELECTIONS TRIBUNAL - 

Elections petition. 50 Vic, No. 7, s. 20. Election 
declared void. Sitting member a contractor 
tcith the Government. 31 Vic, No. 38, s. 16. 
Practice of Elections Tribunal. The making 
of a contract may be proved by circumstan- 
tial evidence, such as a long course of dealing 
between the parties. 

The word " each "in s. 20 of the Elections 
Tribunal Act refers to those assessors who 
are about to take part in the trial. The 
absence of an assessor and consequent non- 
administration of the oath to him, does not 
prevent the Tribunal from proceeding. 

The Rosewood Election Petition (Hard- 
ORAVK V. Keo(»u) 57 

EQUITABLE RELIEF— 

See Da&iaues 99 

ESCHEATED LANDS- 

See Real Property 133 

ESTOPPEL- 

See Practice • . . . . 99 

Solicitor acting for husband and irife in different 
interests. Failure of solicitor to reveal facts 
knotcn to him as solicitor for party not' repre- 
sented in the proceedings. On the hearing of an 
application to set aside a bill of sale under 
The Insolvency Act of 1874, the solicitor for 
the mortgagee, who was also, at the time of 
the application, acting as solicitor to the wife 
of the mortgagee with respect to the property 
which was the subject matter of the applica- 
tion, did not disclose to the court the 
existence, (of which he was aware;, of a 
marriage settlement which gave the wife a 
title to the property in question. 
Held, that the wife was not estopped by the 
conduct of the solicitor from setting up her 
claim under the marriage settlement. 

Re Carrie, Ex parte Abraham B(i 
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EVIDENCE— 

OJ ability ojjather to contribute to tfupport oj child. 
See Infant 131 

Of acts of cruelty condoned by plaintiff. See 
Divorce 167 

OJ intention oJ testator a* to document* /onninrf 
part of his will. See Probate and Adminis- 
tration 151 

ProoJ oJ making oJ contract. See Contract . . 57 

Proof oJ sale of *' liquor." .S'e« Licensing Acth . . 6 

Res inter alios. See Criminal Law . . . . 65 

EXAMINATION OF INSOLVENT— 

Right of insolvent to legal assistance. See 
Insoltency 85 

EXECUTION- 

On foreign judgment. See Foreign Judgment . . 23 

I'o recover costs in action for defamation. See Costs 25 

FINAL EXAMINATION— 

See Articled Clerk 92 

FORECLOSURE ACTION— 

Registration of mortgagee's title after foreclosure. 
See REAii Property 16 

FOREIGN JUDGMENT— 

Execution on foreign judgment. Judgment of 
Supreme Court of New South Wales. Defen- 
dant resilient in Queensland. Judgment by 
dejault. Application to enforce judgment 
under The Common Law Practice Act of 1867 
(31 Vic., No. 17), s. 20. A judgment of the 
Supreme Court of New South Wales obtained 
in default of appearance against a defendant 
who at the time of the commencement of the 
action was not resident in New South Wales, 
and who was served with the writ in Queens- 
land, will not be enforced by the Supreme 
Court of Queensland. 

Berry v. Shead (7 N.S.W.L.R. 39), not followe<l. 

The Brisbane Oyster Co. v. Emerson (Knox 80), 
and Aiaiden v. Marwedtl (1 Q.L.R. (Pt. III.) 
69) followed. 

Application to a judge for the issue of a summons 
to show cause, under s. 22 of The Common 
Law Process Act of 1867, should be on 
affidavit without a summons. The summons 
sought to be issued with a fiat endorsed direct- 
ing its issue, should be presented to the judge 
for his signature on the hearing of the 
application. 

Permanent Building and Investment Asso- 
cuTioN V. Hudson 23 

FORFEITURE OF SHARES— 

See Damages 99 

FRAUD— 

See Medical Practitioner 122 

FULL COURT— 

Reference for information to judge of first instance. 
See Practice 1 

GARNISHEE— 

See Attachment 17 

GOLD MINING— 

38 Vic., No. 11, s. 7i. Appeal from District Court 
as Court of Appeal from Warden's Court. 56 
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Vic, No. 33, s. 144. S. 144 of 55 Vic, No. 33 
does not apply to an itppeal from a District 
Court by special case under s. 74 of 38 Vic, 
No. 11. 

Drury V. Brown 14 

Gokffields Homestead Leases Act of 1886 {50 Vic., 
No. 32). Right to mine on a homestead area. 
34 Vic, No. 15. 38 Vic, No. 11. 

Held, that a tailings area and an auriferous sands 
claim could be taken up on a homestead area 
under the combined provisions of The Gold- 
fields Act, 1874, and The Ooldjields Homestead 
Leases Act of 1886, and the Mining Regula- 
tions. 

Crisp r. Kent . . 90 

GOODWILL— 

See Contract 40 

GUARANTEED PREFERENCE STOCKHOLDERS— 

8ee Dividend Duty . . 7 

HAWKING— 

See Local Government . . 159 

HEIR-AT-LAW— 

Right to administer in intestacy. See Probate 

AND Administration . . . . . . . . 24 



HIRE AND PURCHASE AGREEMENT- 
See Sale of Goods . . 
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HONOURS - 

In examinatum for barrister. See Student-at-law 43 

ILLEGAL DISTRESS— 
See Local Government 



INCOME— 

Gift of income for advancement. See WiLf^ 

INFORMATION— 

Sec Criminal Law 
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INFANT— 

Affiliation. Deserted Wives and Children Act of 1840 
(4 Vic, No. 5). Evidence of aHlity of father to 
contribute to support of the chi/d. Res judicata. 
On the hearing of an affiliation summons, the 
complainant swore that the defendant, who 
who was under 19 years of age and resided 
with his father, was " butchering " in a town. 
No other evidence was given as to his ability 
to maintain or contribute to the maintenance 
of the child. The defendant appeared by a 
solicitor, and gave evidence in person. The 
magistrates made an order directing him to 
enter into a recognisance for the payment of a 
weekly sum for twelve months towards the 
child's support, and in default, that he be 
imprisoned for that period. 

Held, that some evidence of the defendant's ability 
to contribute was necessary; that the evi- 
dence given was insufficient; and that the 
order must therefore be quashed. 

Held also, that it was not necessary for the 
complainant to prove affirmatively her 
inability to contribute ; that the dismissal of 
a previous complaint not followed by a certiii- 
cate of dismissal was not res judicata ; that 
the order for imprisonment was not excessive. 

Ravanni v. Robinson, Ex parte Robinson . . 131 
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INJUNCTION - 

Mtrim injunetian. Sale of land, Rescmion of 
contract, Rettitution. Transfer and charge. 
Caveat. Threat. F. transferred land to B., 
and took a transfer and charge over the land. 
B. sabsequently brought an action against F. 
to rescind the contract, and applied in the 
action for an injunction to prevent F. from 
transferring his interest under the transfer 
and charge to a third party until the hearing. 
F., who maintained the validity of the 
contract, had not actually threatened to deal 
with the charge. 

Held, that it was a proper case in point of law for 
the granting of an injunction. But the Court, 
on examination of the facts, refused to inter- 
fere with an order of Cooper J., refusing the 
injunction. 

BboADFOOT 17. FOXWELL 4 

INSOLVENCY— 

38 Vic., 1^0. D, »«. 87, 88. Action for defamation 
by iwiolfent during his insolvency. Claim by 
tnutee to damages recovered in action. Diminu- 
tion by insolvent of assets Jor purpose of carry- 
ing on tlie action. An insolvent who had 
recovered during his insolvency £50 damages 
in an action for defamation commenced by 
him before his adjudication, was directed to 
pay to the trustee of his estate the amount 
by which he had before his adjudication, but 
after the act of insolvency, diminished the 
assets of his estate for the purpose of carry- 
ing on the action. 



Re Abscott, Ex parte ALiiEN 
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38 Vic., No. 5, 8. 168 (2), OertiJicaU of discharge. 
Opposing creditors. Where the trustee refuses 
to oppose an application for a certificate of 
discharge, or to allow creditors in his name 
at their own costs to oppose it, the Court will 
allow the creditors to appear in opposition 
thereto. 

Re Sitnonsen (4 Q.L.J. 22) discussed and distin- 
guished. 

Re Brooke 67 

38 Vic, No. 5, s. 122, Form 77, Exandnation of 
insolvent by trustee. Right of trustee to fix 
time and place of examination. Attendance of 
insolvenVs solicitor at examination. An in- 
solvent, when called upon under s. 122 of The 
Insolvency Act of 1874 to submit himself for 
examination on oath by his trustee, is not 
entitled to have the examination conducted 
in open court, but must attend at the time 
and place fixed by the trustee. The insolvent 
is entitled to have his solicitor present at the 
examination, and he is not compelled by law 
to sign the examination, unless he thinks fit 
to do so. 



Re Williams, Ex parte Fisher 
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38 Vic., No. 5, s. 140 (4) (5\ Proof of debt. 
Right to prove for liability arising from claim 
of breach of promise of marriage. Refusal of 
trustee to assess value of claim, A liability to 
pay unliquidated damages arising out of a 
claim for breach of promise of marriage is a 
debt provable in insolvency. 

Re Forrest, Ex parte Humphreys . . . . 92 
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INTERMEDIATE EXAMINATION— 

See Articled Clerk 51 

INTESTACY— 

See Probate and ADMiNiSTRATioir 24 

S<?<?WiLL 137 

INSURANCE MONEYS— 

Liability ta satisfy agreement for settlenunt. See 
Will 137 

JUDGMENT— 

Of Supreme Court of N.S.W. See Foreign 
Judgment 23 

JUDICIAL SEPARATION— 

See Divorce 167 

JURISDICTION— 

Jurisdiction of Court. Action on tort committed 
without the jurisdiction. Plaintiff domiciled 
within the jurisdiction. Defendant domicHed 
without the jurisdiction. Plainti£F, who was 
domiciled in Queensland, brought an action 
in the Supreme Court of that colony against 
defendant, whose domicile was in Victoria, on 
a tort committed in the latter colony, and 
served the writ on the defendant in Queens- 
land. The defendant entered an appearance 
and defended the action. 
Held, that the Supreme Court of Queensland had 
jurisdiction to hear and determine the action. 

Obanowski V. Shaw 18 

JUSTICES— 

Justices Act, 1886 (50 Vic., No. 17), s. 226. 
Special case. Appeal from refusal of justices 
to committ. An appeal will not lie by way of 
special case under s. 226 of 50 Vic, No. 17, 
from a refusal of justices to commit a person 
charged with an indictable o£Fence. 

Dalt V, Mathieson 157 

JUROR— 

Cliallenge of. See Crimxital Law 56 

Misconduct of. See Practice 68 

LAND— 

Application to bring land under Real Property Acts. 

See Rkal Property 133 

LEGACY— 

5««Will 79 

LETTERS OF ADMINISTRATION - 

See Probate and Administration 44 

LICENSING ACTS— 

Liquor Act of 1895 {59 Vic, No, 29), s, 2. Licen- 
sing Act of 1885 (49 Vic, No. 18), s. 4. 
Prosecution for selling liquor without a license. 
Evidence as to liquor. It is not necessary on 
a prosecution for selling liquor without a 
license to prove that any of the liquors speci- 
ficially mention in s. 2 of Tlie Liquor Act of 
1895 contains more than 5 per cent, of proof 
spirit. 

De Saluz r. Brien 6 

LOCAL GOVERNMENT— 

By-law. Intra vires. Hawking. A Traffic Board 
constituted under The Jjocal Govermnent Act 
of 1878 was granted powers inter alia for 
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" regulating traffio " and for making by-laws 
relating thereto. The Board made a by-law 
prohibiting the standing of any vehicle in any 
street within their district for the purpose of 
exposing for sale any goods without the 
authority of the president of the board. 
Held (Griffith C.J. and Cooper J., Real J. 
dustntieiiU)^ that the by-law was a by-law 
relating to the regulation of traffic, and tiiere- 
fore within the legislative powers of the Board 
and intra rirett, 

Calder r. Lewis, Ex parte Lewis . . . . 159 

Rate*. Exemption from rating. Land med exclu- 
dvely for public worship. The Valuation and 
Eating Act of 1890 (54 Vic., No. 24), ». 11. 
The evidence before the magistrate on a 
rating appeal showed that two allotments of 
land in the main street of the borough of 
South Brisbane were vested in trustees for the 
use and benefit of a religious body known as 
the Wesleyan Conference. The land was un- 
improved and unenclosed, and had no sitting 
accommodation. Rates had been paid on the 
land up to the date of the assessment appealed 
from. During the year preceding the assess- 
ment, open air services, about foi-ty in number, 
had been held on the land, generally on 
Saturday nights from 8 p.m. to 9 p.m., by a 
minister of the Wesleyan Church, the services 
having been previously announced from the 
officiating minister's pulpit and in the daily 
newspapers. It was admitted that the Con- 
ference had no immediate intention of erect- 
ing a church on the land, that the land was 
for sale, and that one of the reasons for hold- 
ing the open-air services was to exempt the 
land from ratability. It was admitted that 
the land was put to no other use. 

Held, that there was evidence on which the 
magistrate could find that the land was used 
exclusively for public worship within the 
meaning of s. 11, subsec. 5, of 7'^f Valuation 
and Rating Act of 1890. 

Municipality of South Brisbane r. Gilli- 

BANKS 29 



Valmtion and Rating Act, 1890 (54 Vic, No. 24), 
8». 18, 47, 48. Rates. Occupier. Illegal 
distress. Necessity of notice of valuation to 
oxcner and occupier. Double damages for 
illegal distress. Distress, Replevin and Eject- 
ment Act of 1887 (31 Vic, No. 16), ss. 62, 66. 
A person who is in possession of the land 
under such circumstances that he is not in- 
* terfered with by any other person in the use 
which he makes of it, is the '* occupier *' of 
the land within the meaning of The Valuation 
and Rating Act of 1890. 

A liquidating debtor who remained with the con- 
sent of his trustee upon land which was part 
of the debtor's estate, and there carried on a 
dairying business in which the trustee did not 
interfere, held to be the ** occupier " of the 
land. 

The burden of proof of the giving of notice under 
The Valuation and Rating Act of 1890 is on 
the party alleging the fact. 

Before a distraint can be made for rates upon 
goods found on occupied rateable land, notice 
of the valuation must be given both to the 
owner and the occupier of the land. 



Qmcre, whether, after notice of the valuation has 
been given to both owner and occupier, in 
the event of the owner becoming liable and 
failing to pay rates within the prescribed 
time, goods upon the land can be distrained 
upon without a demand made upon the 
occupier for payment of the rates. 

M*NuTT r. WiDOEE Divisional Board . . 75 

MANDAMUS— 

See Medical Practitioner . . . . . . . . 122 

MEDICAL PRACTITIONER— 

Medical Act of 1867 (31 Vic, No. 33), k*. 1, 3, 4, 
5, 8, 9. Medical register. IHjtloma entitling 
applicant to practice. Fraud. Mandamus. 
The words " entitling him to practice," in s. 
4 of The Medical Act of 1867, have reference 
to a presently existing right of practice, and 
not to right which has ceased to exist. 

The diploma, degree, or license required by s. 4 of 
The Medical Act as a condition precedent to 
a person being deemed a legally qualified 
medical practitioner, must be a diploma, 
degree, or license which is still in force in the 
country in which it was granted. 

H. procured his name to be entered by the 
Medical Board of Queensland on the register 
of legally qualified medical practitioners 
directed to be kept by s. 3 of The Medical Act 
of 1867, by virtue of licenses which had been 
cancelled by the authorities by which they 
were granted. This fact having been subse- 
quently discovered by the Board, they omitted 
H 's name from the list which they published, 
as required by s. 9 of the Act H. applied for 
a mandamus to compel the Board to restore 
his name to the register. 

Held, that as the effect of the mandamus if 
granted would be to enable H. to profit by a 
fraud, the application should be refused. 

R, r. Medical Board op Queensland, Ex 

parte HoBTOS 122 

MISCONDUCT— 

0/ apprentice. See Apprentice 71 

Of juror. See Practice 68 

MITTIMUS - 

See District Court 42 

MORTGAGE— 

Of trust estate. 66 Vic. No. 18, s. 2. See Trust 

and Trustee . . . . * 63 

MORTGAGEE— 

Registration of title of, after foreclosure. See 

Real Property . . . . . . . . . . 16 

Right to costs. Account. See CjOtytH .. .. 135 

NATURAL LOVE AND AFFECTION— 

As a consideration. See Bill of Sale . . . . 27 
See Stock Mortgage . . 15 

NEGLIGENCE— 

See Shipping , . l 

NEW TRIAL— 

See Practice . . 68 

NEXT-OF-KIN— 

See Probate and AnmNiSTRATiON 44 
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NOTICE OF VALUATION- 
See Local Oovernment 



OCCUPIEBn- 

Of rateable, land. See Local Govkrmment 
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PARTIES— 

See Pbactxce 37 



PLEADING- 
See Practice 
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POWER OF APPOINTMENT— 

WronfffiU u»e of. See Real Property 

PRACTICE— 

Adminutration aetiou. Parlie«. In an adminis- 
tration action by a beneficiary under a will, 
the trustees sufficiently represent all other 
beneficiaries, but the Court may order the 
joinder of such other persons as it may deem 
necessary to represent the interests of the 
other beneficiaries. 

McMah r. Millh 37 

Appeal. New trial. It being uncertain on an 
appeal whether the damages assessed by a 
District Court Judge on the proper basis 
would or would not exceed an amount paid 
into court, a new trial was ordered. 

M*NuTT V. WiDOEB Divisional Board 
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Appeal. Reference by FuU Court for information 
to judge pretfiding at the trial. The Full 
Court, on an appeal from the decision of a 
judge at a trial with a jury, may refer to the 
judge for such information as to the course of 
the trial as they may deem necessary to enable 
them to properly understand and give effect 
to the findings of the jury. 

Howard Smith A Sons v. Burns Philp & 
Co., Ltd 

Foreclosure action. Regiatration of mortgagees 
title. Vesting order. See Real Property . . 

Pleading. Action to recover damages agcUnst 
Assurance Fund under », 127 of The Real 
Property Act of U61 (25 Vic, No. 14). 
Allegation of bottA fidt». The statement of 
claim in an action to recover damages from 
the Assurance Fund must show that the land 
has passed into the hands of a registered 
proprietor from whom the plaintiff cannot 
recover it. 

l^he statement of claim in an action to recover 
damages from the Assurance Fund, after 
setting out that a transfer of the land in 
respect of which the claim was made, had been 
forged by one L., who had become insolvent 
and absconded from the colony; that upon 
this transfer L. had been registered as 
proprietor; and that the land had been 
subsequently twice transferred for valuable 
consideration to. D. and W., who were 
successively registered as proprietors, alleged 
that the plaintiff had in consequence been 
''deprived'* of the land, but did not allege 
specifically that the second and third transfers 
were made bond fide. It was not disputed 
that the plaintiff must prove the bona fides of 
those transactions. 
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Held, that the statement of claim did not show 
that the plaintiff had been deprived of the 
land, and was therefore bad. 

Cox r. Bourne 53 

New trial. Question left to a Judge. Decigion by 
a judge of question not left to him. In an 
action for wrongful forfeiture of shares, the 
defendants pleaded acquiescence and delay, 
and these questions were left by the parties to 
be decided by the judge. Alter the hearing, 
on the motion for judgment, an appeal by the 
defendants for leave to amend by pleading 
estoppel was refused by the judge; but the 
judge, in delivering judgment, allowed the 
amendment, and being of opinion that the 
conduct of the plaintiff had amounted to an 
estoppel, gave judgment for the defendants. 

Held, that as the question of estoppel had not 
been left by the parties to the judge, he had 
no power to decide that question, and that a 
new trial must be had. 

The decision of Chubb J. (7 Q.L.J. 99) reversed, 
and a new trial ordered. 

Cashman v. 7 North Golden Gate Gold 
Mining Co. 15*2 

New trial. Misconduct of juror. Casual conver- 
sation between party and juror. A casual 
conversation between a juror and a party 
, during the hearing of an action on matters 
entirely foreign to the action, held not to be a 
ground for a new trial. 

BuTTr. M'Donald 68 

Power to rehear. Order not taken out. Attach- 
ment. G.O. XXIIL, r. 9. On a motion for a 
writ of attachment, objection was taken that 
the order, disobedience of which was the 
ground of the motion, had not been endorsed 
as required by G.O. XXIII., r. 9. Counsel 
moving admitted that the objection was fatal, 
and the motion was dismissed with costs. 
The order was not taken out. After the time 
allowed for appeal from the order had elapsed, 
an application was made to rehear the motion, 
and vary the order, on the ground that the 
objection taken on the first hearing was 
invalid, inasmuch as since the passing of the 
Judicature Act, G.O. XXIII., r. 9 was no 
longer in force. 

Held, without deciding whether a judge has 
power to vary an order properly made by him 
in the presence of both parties, that the fact 
that a point was not fully argued on the hear- 
ing of the motion was not a sufficient ground 
for a rehearing. 



Huohston v. Goffage 
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PRELIMINARY EXAMINATION— 

See Articled Clerk 44 

PROB\TE AND ADMINISTRATION— 

Accounts. Dispensing with filing and passing 
accounts. Release by beneficiaries. Release 
where sole beneficiary is also executor. The 
Probate Rules, 189^5, rr. 103, 104. A release 
given under r. 104 of The ProbaU Rules 1896 
by the sole beneficiary under a will to herself 
as executor of the will, held to be wholl; 
inoperative. 
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Stmble, that the Court will, on an application 
under s. 103 of those Bules, dispense with the 
filing and passing of accounts where the 
executor is also the sole beneficiary under the 
will and there are no conditions. 

Re Thompson's Well .89 

Accounts. Passing accounts , Item for costs. 
Allowance of items for untaxed costs. Trustees^ 
costs of the preparation of a settlement directed 
by a wiU. When chargeable against the trust. 
On the examination of accounts the Begistrar 
has power to allow small items for professional 
costs without requiring the same to be taxed. 

The trustees' costs of the preparation of a deed of 
settlement directed by will to be executed are 
not chargeable against the trust estate until 
the deed has been executed by all the trustees. 

i?e White's Trusts 91 

Intestacy. Administration, Curator of Intestate 
Estates as trustee for creditors. Claim of heir- 
at-law to trust funds. 41 Vic., No. 24, s. 21. 
B. died intestate in 1874, leaving both realty 
and personalty in Queensland. In 1874 the 
Curator of Intestate Estates obtained an 
order to administer the personal estate of the 
deceased, which realised £2624 10s. Debts 
amounting to £5035 2s. 7d. were proved 
against the estate, and the Curator divided 
the amount realised vro rdta among the 
creditors. In 1879 the Curator, after fluly 
citing the heir-at-law, who did not appear, 
obtained an order to administer the real estate, 
and thereafter received the rents and profits 
arising therefrom. In 1895, under an order 
of the court, he sold a portion of the real 
estate for £650, which sum, with the rents 
and profits already received by him, made, in 
1896, a total sum of £1193 17s. Id. in his 
hands. The heir-at-law of B. claimed to 
receive this amount from the Curator. The 
Curator presented a petition for the direction 
of the court. 

Held, that the Curator was not bound to pay over 
the money to the heir-at-law. 

Re BeU, Jeffery v. Sayles (1896 1 Ch. 1), fol- 
lowed. 

Re Beckerleo's Lands and Goods . . . . 24 

Will. Intestacy as to real estate. Renunciation of 
probate by executor. Combined grant of ad- 
ministration with the will annexed of personalty 
with administration of the realty of deceased. 
Testator by his will gave all his real and per- 
sonal estate to his wife, and appointed her 
and J. executrix and executor. Testator's 
wife predeceased him, and J. renounced pro- 
bate of the will. 

Held, that a grant of administration with the will 
annexed of the personalty of the deceased 
might be combined with a grant of adminis- 
tration of the realty as to which he died 
intestate. 

Rt Lamb's Wn.L and Lands 91 

Letters of administration. Next-of-kin. Grant of 
letters oj admtnistratian without the consent of 
the person primarily entitled thereto. The 
proprietor of an oyster saloon died intestate, 
leaving as his next-of-kin a mother resident 
in Turkey, and a brother who resided in 



Brisbane. The brother applied for letters of 
administration, and it appeared that, at the 
time of the application, he had an opportunity 
of selling the goodwill of the intestate's 
business at a profit, but that it were necessary 
to wait for the consent or renunciation of the 
mother the sale would be lost, and would 
probably never recur. 
Held, that the grant might be made to the brother 
forthwith. 
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Revocation of probate. Party preparing a will 
under which he receives a benefit. Burden of 
proof of knowledge and approval of testator of 
contents of will. Misdirection. Kxecutor^s 
right to conts out of estate. One of the 
residuary legatees under the will of a testator 
brought an action for revocation of probate of 
the will against the executors, who had taken 
out Probate in Common Form. The will had 
been drawn by F., an articled clerk, and a son 
of one of the executors, and contained a 
bequest to him of £4000 to be paid to him 
within one month of the testator's death. The 
case made by the plaintiff at the trial was that 
the execution of the will had been procured 
surreptitiously : that it had always thereafter 
been kept secret : and that it did not express 
the true intentions of the testator. The 
evidence for the defendants was in strict 
denial of the plaintiff's case. Beal J. directed 
the jury in accordance with the law laid down 
in the first two panigraphs of thd judgment 
delivered by Parke B., in Barry v. ButUn (2 
Moo. P.C. pp. 482-3), that the onus probandi 
that 1 he will was the act of a free and capable 
testator was on the defendants, and that where 
a party prepares a will, under which he takes 
a benefit, a suspicion is raised against 
the will, and that the jury should not 
find in favour of the will unless that 
suspicion was removed, the onus of re- 
moving the suspicion being on the defend- 
ants. The jury found that the will was duly 
executed and that the testator knew and 
approved of its contents, with the exception 
of the gift to F., but that he intended by his will 
to give F. half his property. It was not in 
dispute that at the time of the execution of 
the will the testator believed his property to 
be worth about £8000. 

Beal J. gave judgment revoking probate, and 
decreed Probate in Solemn Form, excluding 
the gift to F. 

Held, per Cooper and Power JJ. (Griffith C.J. 
dissentiente) that the jury had oeen properly 
directed, and that there being evidence to 
support the finding, the verdict must stand. 

Held by Griffith C.J. : That, upon the admitted 
facts, the finding of the jury that the testator 
intended to leave F. half his property so far 
altered the burden of proof which, up to that 
time, had rested on them by reason of the 
preparation of the will by the legatee, that a 
further direction became necessary, and that 
a new trial should be had. 

An executor's right of recourse to his trust estate 
for costs incurred by him, qua executor, is a 
right arising from the nature of the contract 
between himself and the beneficaries under 
his trust, and one which can only be curtailed 
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or lost by such inequitable conduct on his 
part as may amount to a culpable neglect or 
violation of his duty as executor. 
Held^ that under the circumstances the obtaining 
by the executors of Probate in Common Form 
did not amount to such a violation of their 
duty as executors as to deprive them of their 
right to costs out of the estate. 
CJoBRiGAN r. Fabrelly 105 

Tre8pa$», Power of culwinhtrator to recover 
damagts for trespoHH done to good* oj inie*Uite 
during his lifetime. Meamre of damages. 
An administrator cannot recover as damages 
for a trespass done to the goods of the intes- 
tate during his lifetime, a greater sum than 
that by which the estate has in fact been 
diminished. 



M'NUTT I'. WiDGEE DiVISlONAI. BOAHD 
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Will. Two documents. Evidence of intention of 
testator. Where there was not suflBcient evi- 
dence that a testator intended a document 
propounded by his executors to form part of 
his will, probate of that docimient was 
refused. 
i2€ Williams' Will 151 

PROHIBITION— 

A writ of prohibition will not issue to an officer of 
a court unless he is assuming to act in a 
judicial capacity. 
R. V. Edwards, Kx parte Howkllh . . . . 25 



PROOF OF DEBT- 
See Insolvency 
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RATES— 

See Local. Government 

Exemption from. Land used exclusively for public 
worship. See Local Government 

REAL PROPERTY— 

25 Vic., No. 14, ss. 19, 27. Application to bring 
land under the Act. Applicant's title by 
adverse possession. Duty of Registrar of 
Titles. Where, on an application to bring 
land under the Act, the applicant's title arises 
from adverse possession, the Master of Titles 
should deal with the application in the 
ordinary way. He cannot refuse to inquire 
into the evidence in support of the application, 
though he may, if not satisfied with the 
evidence, refuse to go on with the application. 



Ex parte 0*Neill 
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Application to bring escheated land under the Act. 
25 Vic., No. 13, s. 15, 16. Land alienated 
before 1862. Prior to the passing of The Real 
Property Act of 1861, certain land was granted 
by the Crown in fee to a subject of which land 
O. became the owner by purchase. 6. died 
intestate and without heirs. A person who 
claimed to be the heir-at-law of G. executed 
a conveyance of the land to F., who conveyed 
it to B. The fact that the land had escheated 
to the Crown having been discovered, the Crown 
issued a grant of the land to F., which was re- 
gistered under The Real Property Act of 1861. 
A 11 the previous dealings with the land had been 
duly registered under the old system of con- 



veyancing. B. applied to bring the land, of 
which he had received a transfer from F., 
under The Real Property Act of 1861. 
Held, that the grant from the Crown to F. having 
been registered under the Act of 1861, the 
land was subject to the Act, and that nothing 
could be done on B.'s application. 

Re Bourse's Application 133 

Dedication of land for road purposes. Closing of 
roads dedicated by private persons. Deed of 
grant of land in closed roads. Recitals in 
deed of grant. 48 Vic., No. 28, ss. 89, 90. 
53 Vic, No. 14, s. 17. 46 Vic., No. 4. 25 
Vic., No. 14. A new deed of grant can be 
issued by the Crown under s. 17 of Tht Crown 
Lands Act 1884 to 1886 Amendment Act of 
1889 for land which has been dedicated for a 
road by a private person, who still remains 
registered in the Real Property Office as the 
proprietor in fee-simple of the land. 

Re Kellett's Grant 10 

25 Vic., No. U, ss. 3, 126-128. Deeds Registration 
Act of 1843 (7 Vic, No. 16), s. 16. Devise of 
land for life with power of appointment. 
Tenancy in tail. Defective exercise of power. 
Tenant for life registered as 2>roprietor in fee- 
simple. Issue of certijicate of title for fee- 
simple. Bona fid€ mortgagee for value. 
Remainder-men .deprived of land. Action bif 
them against Assurance Fund. Measure of 
danmges. O. H. by his last will devised cer- 
tain lands under The Real Property Act to his 
son J. J. H. for life, and after his death to 
such of the testator's children or grand- 
children as J. J. H. should by deed or will 
appoint; in default of appointment to the 
issue of J. J. H. in infinitum. 

After his father's death J. J. H. made an appoint- 
ment by deed in his own favour, in the fol- 
lowing terms :— " He doth hereby absolutely 
and irrevocably appoint the said hereditaments 
to himself, as mentioned in the said recited 
will, for such life;" and applied to the 
Registrar of Titles to have transmission by 
deaUi of the land granted to him, and for a 
certificate of title as proprietor of the land in 
fee-simple. These applications were complied 
with, and J. J. H. executed a bill of mortgage 
of the land bona fide for value for £1500 and 
further advances, for the purpose of making 
improvements on the land. The total amount 
advanced was about £3000. 

In an action by the children of J. J. H. deceased, 
by their next friend against the Registrar of 
Titles, to recover damages out of the Assurance 
Fund : 

Held, that the plaintiffs were entitled to 
recover damages for deprivation, but that 
the wrongful acts had improved the land, and 
that damages should only be awarded by way 
of compensation for the loss actually sustained, 
which was fixed by the jury at £1630, 
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Foreclosure action. Registration in Real Property 
Office of mortgagee's title after foreclosure. 
Vesting order. A judgment for foreclosure of 
land subject to the Real Property Acts does 
not authorise the Registrar of Titles to register 
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the mortgagee as owner of an estate in fee of 
the mortgaged land, without a vesting order 
or a transfer from the moiiigagor. 

Wilson v. Bbown 16 

REGISTRAR— 

Duty on regutration of bill of sale. See Bill of 
Sale 27 

Duty on registration of a stock mortgage. See 

Stock Mobtoage . . . . . . . . 15 

REGISTRAR OF TITLES— 

See Real Property 156 

REGISTRATION— 

Of bill of sale. See Bill of Sale 27 

Of stock tnortgage. See Stock Mortgage . . . . 15 

REHEARING— 

As to power of judge to rehear order duly made in 
presence of both parties. 

HUOHBTON V. GOFFAOE 103 

RELEASE— 

By benejiciaries. Dispensing with accounts. See 
Probate and Administration 89 

REMAINDER MAN— 

See Real Property 146 



RENUNCIATION OF PROBATE— 
See Probate and ADioNigTRATiON 

RESCISSION OF CONTRACT— 
See Injunction 



RES JUDICATA— 

See Infant 

RESTITUTION— 
See Injunction 

REVOCATION OF PROBATE— 
See Probate and Administration 
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131 
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ROAD— 

Dedication of land for. Closing of road^ dedicated 
by private persons. See Real Property . . 10 

SALE OF CHATTEL INTEREST— 

See Contract 68 



SALE OF GOODS— 

Agreement for. Possession of goods under agree- 
vtent tcith option to buy. Hire and purchase 
agreement. IHsposition of goods by a jyersoti 
having option to purchase. Ttie Factors Jet 
(56 Vic., No. 8) J s. 10. By a written agree- 
ment the owners of a piano agreed to let it on 
hire. The agreement contained the following 
conditions: (1) That the hirer should pay 
£7 10s. as security money for the good care 
and safe keeping of the instrument while in 
her possession, and for the delivery thereof to 
the owners or their agents on demand ; (2) 
that the hirer should pay for the use of tne 
piano 30s. per month for a period of thirty - 
two months ; (3) that the hirer should not 
remove the piano from her then residence 
without the consent of the owners ; (4) that if 
the hirer failed to make the payments, or did 
any one of several acts which might imperil 
the owners' rights, she should forfeit the 
security money and any other moneys paid, 



PAOS 

and the owners might at once seize the instru- 
ment; (5) that the piano should be insured 
in the joint names of the owners and the 
hirer ; and (6) that should the hirer at any 
time desire to purchase the instrument, the 
owners agreed to sell the same to her, provided 
she had not committed a breach of the agree- 
ment or forfeited the money already paid 
under clause 4. and on her paying ihem £55 
10s., including the moneys previously paid ; 
but until such purchase the piano was to 
remain the absolute property of the owners. 

Shortly after obtaining possession of the piano, 
and before all the monthly payments were 
made, the hirer sold the piano for £25 to a 
purchaser in good faith, who had no notice of 
the owner's interest in the instrument. 

Held, that on the true construction of the agree- 
ment the hirer had an option at the end of 
the thii-ty-two months either to keep the piano, 
or to return it and receive back the £7 10s. 
security money ; that she was therefore under 
no legal obligation to purchase the instrument ; 
that she was not a person who had "agreed to 
buy goods " within the meaning of s. 10 of 
The Factors Act, 1S9S\ and that the owners 
were entitled to recover from the purchaser. 

S. Kaye & Son v, Glassey 33 

SALE OF LAND— 

See Injunction 4 

SECURITY FOR COSTS— 

See District Court 42 

In mining appeals. See District Court— Gold 

Mining 14 

SECURITIES— 

Succession duty on. See Succession Duty . . 126 

SET OFF— 

Pita of by way oj cross action. See District 

Court 104 

SETTLEMENT— 

Agreement to settle by will. Satisfaction of claim 
under settlement by distribution in intestacy. 
SeeWihL 137 

SHIPPING- 

Duty of vessel approaching a lighted wreck. 
Negligeme. The duty of the captain of a 
vessel when approaching or passing lights 
denoting a wreck or other danger, is to steer 
such a course as will, with the exercise of 
ordinary maritime skill, take his vessel clear 
of the danger which a careful mariner, with 
the aid of such other knowledge, if any, as he 
may have, would believe to be denoted by 
those lights. 
Howard Smith and Sons v. Burns, Philp 

AND Co., Ltd i 

SOLICITOR— 

Funds of client in hands of. See Costs . . . . 135 
Lien for costs on funds of client in his hands. See 

Costs . . . . ' I35 

Representing two interests. Failure to reveal facts 

to court. See Estoppel 86 

SPECIAL CASE— 

See Criminal Law 45 

Stated by juMiees. See Justices I57 
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4 Vic, No. 6 

7 Vic. No. 16. 8. 16 .. 

18 Vic. No. 29, B. 61. 62 .. 

25 Vic, No. 14 

26 Vic. No. 14,88.3.1268.. 
25 Vic. No. 14, 88. 14, 15, 16 
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29 Vic, No. 6. 88. 41, 48 62 

29 Vic, Nc 13, 88, 48, 49 45 

31 Vic. No. 16, 88. 62, 66 76 

31 Vic, No. 16, 8. 134 97 

31 Vic, No. 17, 8. 20, 22 23 

31 Vic, No. 20 142 

31 Vio., No. 33, 88. 1, 35, 8, 9 122 

31 Vic, Nc 38, 8. 16 57 

34Vic, No. 15 96 

38 Vic, No. 6, 88. 67, 158, 202 17 

38 Vic, No. 6, 88. 87, 88 66 

38 Vic, No. 5, 8. 122 85 

38 Vic, No. 5, 8. 140 (4) (5) 92 
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66 Vic, Nc 23, 8. 5 (4) 27 

66 Vic, No. 33, 8. 68 104 

66 Vic, No. 33, 88. 120, 161, 191 25 

66 Vic, No. 33, 8. 130 42 

66 Vic, No. 33, ss. 144, 151 14 

66 Vic, No. 8, 8. 10 33 

56 Vic, Nc 13, ss. 3, 4, 12, 20, 36, 37, 39, 47 . . 126 
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68 Vic, No. 9, 8. 3 16 

69 Vic, Nc 21, 8. 2 14 
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STOCK MOBTQAQE— 

Registration, Natural love and affection as a con- 
sideration. The Mercantile Act Amendment 
Act of 1894 {58 Vic,, No, 9), s, 3, The con- 
sideration stated in a stock mortgage was 
'* natural love and affection, and £e sum of 
ten shillings." 

Heldf that that consideration was " a fixed limited 
principal sxmx not exceeding £50 " within the 
meaning of s. 3 of 68 Vic, No. 9. | 

Re Harris 16 

(Not followed m Re Watson 27.) 

STUDENT-AT-LAW— 

Fifuil examination for barristers. Honours, Earliest 
possible time at which final examination may 
be passed. Regula Generales of 7th SepUmber, 
1880, rr. i, 20, 23, 38, 53. The earliest 
possible time at which a student-at-law may 
pass his final examination is one year after 
the granting to him by the Board of Examiners 
for barristers of the certificate of his fitness 
for admission as a student-at-law. 

Re Dabbtshire 43 

SUCCESSION DUTY— 

Succession and Probate Duties Act of 1893 (59 
Vic., No, 28), s, 2. Succession duty payable 
on securities. Property and debts in two 
colonies. S. 2 of The. Succession and Probate 
Duties Act of 1892 Amendment Act of 1895 is 
retrospective in its effect, and is not confined 
to cases in which the grant of probate or 
administration has been made after the date 
fixed for the coming into operation of the Act. 

Succession duty is payable on the real and not 
on the nominal value of securities passing 
under a succession. 

Where a person dies leaving both property and 
debts in Queensland and also outside the 
colony, the value of the property in Queens- 
land for the purposes of the assessment of 
succession duty may be reduced by the same 
proportion of the whole of the debts as the 
value of the property in Queensland bears to 
the value of the whole estate. 
Re Silas Harding's Will 126 

SUSPENSION— 

Of barrister. See Barrister 73 



TAXATION— 

Right to withdraw bill of costs from. See Costs . . 139 

TENANCY IN TAIL— 

See Beal Property 146 

THBEAT— 

See Injunction 4 



TOBT- 

Action on tart committed without ihe jurisdiction. 
See Jurisdiction 

TBANSFEB AND CHABGE— 

See Injunction 
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TBESPASS— 

Action by administrator for trespass done to goods 
of intestate during his lifetime. See Pbobatb 
AND Administration 76 
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TRUST AND TRUSTEE— 

The TnMtee Act Amendment Act of 1892 (56 Vic., 
No. 18), s. 2, Sanction to mortgage of trust 
estate. Indemnity for payments made by 
trustee out of her private estate. Liability 
secured upon the trust estate. An intestate 
died leaving debts amounting to nearly £400, 
of which the greater part was secured by 
deposit of title deeds to land. His widow 
and administratrix, in order to pay these debts, 
gave a mortgage of land, her own property, 
for £382 at 9 per cent. This mortgage falling 
due, the mortgagee pressed for payment, but 
offered to release the mortgage on receiving 
in its stead a mortgage for £200 on part of the 
trust estate, and a mortgage for the balance 
on the administratrix's estate, both mortgages 
to be for two years at 8 per cent , the payment 
of interest being deferred in each case till the 
end of the term. The administratrix being 
unable otherwise to release the mortgage given 
by her, and desiring to avoid a sale of the 
trust estate, applied for the sanction of the 
Court to the proposed mortgage of the trust 
estate. 

Held, that the liabiUty of the trust estate to 
indemnify her for the debts paid by her out of 
her own estate, being both chargeable on and 
enforceable against the trust estate, was a 
•* liability secured upon the estate " within the 
meaning of 8. 2 of The Trustee Act Amend- 
ment Act of 1892, and, the Ck)urt being of 
opinion that the raising of the money would 
be highly beneficial to tbe trust estate, that it 
was necessary to raise the money in the manner 
proposed. 

Re Bebby's Trusts 68 

TRUSTEE IN INSOLNENCY— 

Hte Insolvency 92 

TRUST ESTATE— 

Mortgage of Liability secured upon the trust 
estate. See Trust and Trustee . . . . 63 

ULTRA VIRES - 

Bylaw. »S« Local Government 159 

VESTING ORDER - 

See Real Property 16 

"VISIBLE MEANS"— 

Of plaintiff. 65 I ic. No. 33, s. 130. See Dibtbict 
Court 42 

WARDEN— 

Taxation of costs before. See Costs . . . . 189 

WARDEN'S COURT— 

Appeal from. See District Court — Gold Mindto 14 

WARRANTY OF TITLE— 

See Contract 68 

WILL— 

Abatement of annuity and legacies — Calculation of 
value of annuity for purposes of abatement. 
Charge of annuity on estate. Liability of 
specific devises andbequests to a general charge 
on an estate. A testator by his will gave his 
real and personal estate to his trustees, upon 
trust, to pay to his wife during widowhood an 
annuity, payable by weekly instalments, and 
to allow her during widowhood the use of his 



residence and its contents, to pay certain 
legacies, and to divide the residue between 
two of the legatees. The will also contained 
specific devises of land, and a specific bequest 
of personalty. After the death of the testator 
his estate was found to be insufficient to pay 
the annuity and the legacies in full. 

Held, that the annuity and the general legacies 
must abate part passu, the value of the 
annuity for the purpose of abatement being 
ascertained by adding the amount of the 
arrears of the annuity to its value at the time 
of division, the latter value being calculated 
on actuarial principles having regard to the 
age and health of the 'Widow ; that interest, at 
the rate of 6 per cent, in each case, must be 
added to both the annuity and the legacies, 
the interest being calculated on the former 
from the respective days on which the weekly 
instalments fell due, and on the latter from a 
day twelve months after the date of testator's 
death. 

Todd V. liielbtt (21 Beav. 353) followed. 

Held also (following Ctirr v. Ingltby^ 1 De G. <fr 
Sm. 362), that the sum representing the 
annuity must be invested in the purchase of 
an annuity for the life of the widow, and such 
annuity paid to her during widowhood. 

Held also, that the annuity was chargeable on all 
the testator's estate not specifically devised. 
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McMahv. Mills 

Agreement to leave by will. Intestacy of settlor. 
Satisfaction of claim under settlement by dis- 
tribution. Insurance moneys. LiabiUty to 
cot^enant to settle. On the marriage of plain- 
tiff, her father H. covenanted by an agree- 
ment with the father of M., the plaintiff's 
husband, to leave one-twelfth of his estate for 
the benefit of plaintiff upon the following 
trusts : — Half to be paid to her on H.'s death 
and half to be held by H.'s administrators on 
trust (on events which subsequently happened) 
for plaintiff for life, remainder to her husband 
for life, with remainder over to the children 
of the marriage. H. died intestate, leaving a 
widow and twelve children, including the 
plaintiff. Plaintiff claimed to be entitled to 
her share in distribution in the intestacy, as 
well as to the amount agreed to be settled on 
her. Part of the testator's property consisted 
of moneys arising from life assurance policies. 

Held, that the trustees under the covenant were 
entitled to one-twelfth (six seventy-seconds) of 
the whole estate, but that credit must be 
given for any amount so received by them as 
against the plaintiff's share in the intestacy. 
That the policy moneys were not liable to the 
payment to be made under the covenant, and 
that the difference between the six seventy- 
seconds and the four seventy-seconds, to 
which she was entitled as one of the next-of- 
kin, must be made good out of the general 
estate exclusive of the policy moneys, which 
as so diminished was divisible amongst the 
other next-of-kin. 

Re Harding, M'Djuoall v. Union Trustee 
Company, LiMrrsD 137 

Construction. Gift of income for advancement. 
Legatee absolutely entitled. A testatrix gave 
to a trustee all her property upon trust to seU 
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and convert, and after paying her debts and a 
specific legacy to M., direct^ him to invest 
tne residue and apply the income to the 
maintenance and advancement of J., so long 
as she should live and remain a spinster, and 
when J. should marry the trustee was to stand 
possessed of the capital and income upon trust 
for J. free from the debts of any husband, 
provided that if J. should not marry before 
attaining the age of twenty-one the trustee 
was, immediately from her attaining that age, 
to stand possessed of the capital and income 
upon the trusts therein before recited, but 
subject nevertheless to such trust directions, 
limitations, or appointments as J. might by 
any writing under her hand or by her last will 
direct, limit, or appoint. J. did not marry, 
and attained the age of twenty-one years, and 
directed in writing her trustee to pay her the 
capital so invested. 
Heldj tnat J. was absolutely entitled to the capital. 

JJ« Nbwby's Will 90 

Interpretation. Absolute gift cut down by rub- 
sequent words. The will of a testator made 
on the day of his death was, omitting the 
formal part, as follows : — 

" I hereby bequeath all my property and 
personal effects to my wife. I appoint as my 
executor W. and as executrix my said wife. 
In the event of the death of my wife the 
estate is to be equally divided among my sons 
(setting out their names). If any of those 
boys mentioned wish to retire from the estate 
or disobey the executrix before her death, it 
can be done on his receiving the sum of £300 
when he arrives at the age of twenty-one 
years, at the option of the trustees. The por- 
tion my daughters (setting out their names) 
will receive is the sum of £200 to be taken 
out of the estate. Should my said wife marry 
after my death, she will receive the portion of 
the estate allowed to her by law." 

Held^ that the wife was entitled to an estate for 
life in the whole of testator^s property, 
terminable on her re-marriage, and that on 
her re-marriage she was entitled to a life in- 
terest in one-third of the whole estate ; that 
the sons were entitled to the residue of the 
estate at the death of the wife after payment 
of legacies, but that any of them might 
receive £300 in lieu of his share in the residue 
with the consent of the trustees, which con- 
sent should not be given if the estate were 
insufficient to provide for the other sons and 
for the legacies; that the daughters were 
entitled to legacies of £200 each, payable on 
the death of the wife, or earlier with her con- 
sent, or on her re-marriage out of two-thirds 
of the estate without her consent. 
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The rule as to conditions subsequent, subsequent 
upon a life, is a rule of construction and must 
yield to the intention of the testator gathered 
from the whole will. 

ClSBT V. HlOOINS 82 

Interpretation. Charge of legacies upon specific 
Itgactj or upon residuary estate. Testatrix by 
her will directed payment of her debts, gave 
certain specific legacies to individuals, and 
then gave a legacy to B. in these words : " I 
bequeath to B. , after all legacies hereinbefore 
and hereafter mentioned have been duly paid, 
all balances standing to my credit in the 
Bank of New South Wales and the Australian 
Joint Stock Bank, Limited, Bowen respectively, 
together with all cash in my possession at the 
time of my decease." She teen gave further 
legacies to charities, and gave the residue of 
her real and personal estate to M. 

At the time of her death the testator had, in 
addition to real and other personal estate, the 
sum of £2500 to her credit as a fixed deposit 
in the Bank of New South Wales at Bowen, 
and i'32 on current account in the Austral- 
asian Joint Stock Bank, Limited, at Bowen. 
She had also an inscribed stock certificate, 
inscribed at Brisbane for £3500, which repre- 
sented a fixed deposit which had been stand- 
ing to her credit in the Australian Joint Stock 
Bank at Bowen at the time of the reconstruc- 
tion of that bank into the Australian Joint 
Stock Bank, Limited. At the date of the 
execution of the will, the testator was possessed 
of the certificate of inscribed stock, and the 
balance to her current account was about 
£600. 

Held that the words " after all legacies hereinbefore 
and hereafter mentioned have been duly paid," 
did not import a charge of those legacies upon 
the legacy specifically bequeathed to B., except 
so far as the testatrix's personal estate not 
specifically bequeathed might be insufficient 
to pay them. 

Held also (following Webber v. Stanley 16 C.B. 
(N.S.) 69, and Re Seal (1894) 1 Ch. 316), that 
as the £32 standing to the testator's credit in 
the Australian Joint Stock Bank, Ltd., at the 
time of her death answered the whole of the 
description in the legacy to the plain tifif, the 
legacy included that amount only and not 
the inscribed stock deposit certificate. 
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Party preparing a will under which he drrives a 
benefit. See Probate and Administration . . 105 



WRECK— 

Duty of vessel approaching a lighted icreck. 
Shipping 



See 
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THE QUEENSLAND LAW JOtJBNAL. 



In the Supreme Court of Queensland. 

In the LANDS and GOODS of JOHN WILET, late of 
Longlands Street, East Brisbane, in the Colony of 
Queensland, Engineer, deceased, intestate. 

NOTICE is hereby given that after the expiration of 
fourteen days from the publication hereof, applica- 
eation will be made to this Honorable Court that Adminis- 
tration of the Real and Personal Estate of the abovenamed 
John Wiley, deceased, who died intestate, may be granted 
to Jane Wiley, of Longlands Street, East Brisbane, 
aforesaid, the lawful widow of the said deceased. 

Dated this twenty-eighth day of May, a.d. 1896. 

MoBBiB A Flxtghxb, SoUcitors for the said Jane Wiley, 
Celtic Chambers, George Street, Brisbane. 

In the Supreme Court of Queensland. 

In the WILL of THOMAS GENTLES, late of Keilor, in 
the Colony of Victoria, Estate Manager, deceased. 

NOTICE is hereby given that after the expiration of 
fourteen days from the date of the publication hereof, 
application will be made to this Honorable Court that 
Ancillary Probate of the Will of the abovenamed Thomas 
Gentles, deceased, may be granted to Ann Gentles, of 
Keilor, in the Colony of Victoria, Widow, and Alexander 
Gentles, of Ascot Vale Road, Moonee Ponds, in the said 
Colony of Victoria, Woolsorter, the Executrix and Executor 
named in the said Will. Any person interested who desires 
to object to the application, or to be heard upon it, may file 
a caveat in the Registry at any time before the grant is 
made. 
Dated this twenty-ninth day of May, a.d. 1896. 

W. H. Wilson & Hekmiko, Solicitors for the said Ann 
Gentles and Alexander Gentles, Selbome Chambers, 
Adelaide Street, Brisbane. 



Statutobt Notiob to Cbesxtobs. 
MART PEARSE; Deceased. 

PURSUANT to the provisions of The Trustees and 
IncapacUated Persons Act of 1867^ notice is hereby 
given that all creditors and other persons having any claims 
or demands upon or against the Estate of Mary Pearce, 
formerly of Brisbane, in the Colony of Queensland, and 
late of Narribri West, in the Colony of New South Wales, 
Widow, deceased, who died on or about the seventeenth 
day of January, 1896, at Narribri West aforesaid, and 
Probate of whose Will was, on the twenty-ninth day of 
April, 1896, dulv granted by the Supreme Court of Queens- 
laiid to Queensland Trustees, Limited, of Brisbane, in the 
Colony of Queensland, are hereby required to send in, in 
writing, particulars of their debts or claims to the said 
Companv, at their offices, 177 Queen Street, Brisbane 
aforesaid, on or before Monday, the eighth day of June, 
1896. And notice is hereby also given that after the expir- 
ation of the lastmentioned day the said Companv will pro- 
ceed to distribute the assets of the said deceased amongst 
the persons entitled thereto, having regard only to the 
claims of which the said company shall then have had 
notice, and that the said Company will not be liable for the 
assets, or any part thereof, so distributed to any person of 
whose debt or claim the said Company shall not have had 
notice at the time of such distribution. 

Dated this eighth day of May, k.i>, 1896. 

W. H. Wilson & Hbxmino, Selbome Chambers, Ade- 
laide Street, Brisbane, Solicitors for the said Queensland 
Trustees, Limited. 



LAW CALENDAR FOR JUNE, 1896. 



Tuesday . . 


2 


Thursday 
Monday .. 


4 
8 


Wednesday 
Monday .. 


10 
X6 


Wednesday 


17 


Saturday.. 


20 


Mondav .. 
Thursday 
Monday .. 


22 
25 

29 



FiTiiL CouBT (Robe Day). 

Stanthorpe District Court. 

Rockhampton District Court. 

Warwick District Court. 

Second Civil Sittings, Supreme Court, 
Rockhampton. 

Second Civil Sittings, Supreme Court, 
Townsville. 

Criminal Sittings, District Ct., Brisbane. 
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Second Criminal Sittings, Supreme Oourt, 
Rockhampton. 

Second Criminal Sittings, Supreme Court, 
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WiNTEB Vacation, District Ct., Brisbane, 
commences. 

WiNTEB Vacation, Supreme Court, com- 
mences (Cooper, J.). 
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Winton District Court. 
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Ca$e$ noted may be cited by a reference to the current 
volume of the QuEEMBLASV Jjkw J owsAL and to the number 
of the ca$e in the notes, thus :—l Q.L J. (N.C.) 1. 

INDEX. 
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Ohman v. Ohman 2 

Gabd v. Dwtkb, Abraham, Oabnishee • • 3 

Be Gatlabd, Ex parte Pmo Chow 4 

lie Wbioht, £x |Nirt« Spbnceb 5 

» 

1. Divorce-^Desertion — Cessation of Cohabitation. 

Where the Beparation of a hasband and wife is in the first 
instance by mntoal consent, but is intended to be 
merely temporary, the subsequent conduct of either 
parties may be such as to constitute a desertion without 
a resumption of cohabitation. Youno v. Young, 13th 
April, 1896, Gmffith, C.J. 

2. Divorce — Cnulty — Intention, 

A long continued course of brutal unkindness by a husband 
to his wife which, although not deliberate and system- 
atic, and although unaccompanied by personal violence, 
S^rious\y affected her health, Beld to amount to 
cruelty. Ohxait v. Ohkam, gSth and 27th March, and 
1st April, 1896, Qnarrm, C.J. 

3. Insolvency Act of 1874 (38 Vic., No. 6), ss. 67, 

168, 202, rr. 225, 226 — Costs of liquidation 

proceedings from petition to registration of 

resolution — Liability of trustee for costs — 

Garnishee order — 0. XL., r. 2. 

A solicitor's claim for costs for carrying out liquidation 
proceedings^ from the petition to the registration of the 
resolutions passed by the creditors, is not a debt 
capable of attachment by garnishee proceedings in the 
hainds of the trustee in the liquidation. Gabo v. Dwteb, 
Abraham, Gabnisheb, 27th March, 1896, Chubb, J. 

4. Insolvency Act of 1874 (38 Vic., No. 5), r. 35. 

The costs of the second of two petitions presented against 
a debtor were, on the dismissal of tne petition under 
r. 85, allowed out of the estate of we insolvent. 
Re Gatlabd, Ex parte Pino Chow, 13th March, 1896, 
Real, J. 

5. Insolvency Act of 1878 (38 Vic., No. 5), s. 46 

— Petitioning creditor's debt — Amount — Costs 

of execution. 

The costs of execution cannot be added to the judgment 
debt for the purpose of making up the amount of debt 
required by s. 46 of The Insolvency Act of 1874 to 
support a petition. Re Wm, Long d- Co., Ex paHe 
Cuddeford (20 Q.B.D., 816), followed. Re Wbioht, 
Ex parte Spenceb, 11th May, 1896, Griffith, C.J. 

Further particulars of cases noted in the ** Notes of Cases ^^ 
tnay be obtained on application to the Editor, Qui?enblani> 
JjAW Journal, Supreme Court, Brisbane. * 



Rt JOHANNES ZTMMKKTiR, Deceased. 

PURSUANT to The Trustees and Incapacitated Persons 
Act of 1867, notice is hereby given that all persons 
having any claims or demands upon or against the 
Estate of Johanes Zimmerle, late of Toombul, near Brisbane, 
in the Colony of Queensland, Farmer, deceased, who died 
on the twenty-sixth day of April, 1891, and of whose Will 
Probate was on the thirtieth day of B(ay, 1891, granted by 
the Supreme Court of Queensland to William Thomas 
Atthow, of Eagle Junction, near Brisbane, in the said 
Colony, Solicitor, and Immanuel Egen, of Toombiri afore- 
said, Lutheran Clergyman, the Executors named in the 
said Will, are hereby required to send in particulars of 
their debts or claims to the said Executors, at the office of 
the undersigned, on or before the thirtieth day of June, 
1896. And notice is also hereby given that after that date, 
the said Executors will proceed to distribute the assets of 
the said deceased amongst the parties entitled thereto, 
having regard only to the claims of which they shall then 
have had notice, and that they will not be liable for the 
assets, or any psjrt thereof, so distributed to any person of 
whose debt or claim they shall not then have had notice. 

Dated this twenty-ninth day of May, 1896. 

William Thomas Atthow, Solicitor for self and co- 
Executor, 81 Queen Street, Brisbane. 
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MONDAY, JVNE 1, 1896. 



With this number, the first of a new volume, 
we publish notes of cases recently decided, but 
which, for want of space and other reasons, can- 
not be reported at length in the present number. 
Similarly we shall publish each month notes of 
such cases as we are unable to report in extenso at 
the time of going to Press; and though these 
notes of cases are only intended primarily as a 
digest of the fuller reports which are to foUow, it 
is probable that some of the minor points of prac- 
tice reported in the notes may not be considered 
worth reporting at length, and consequently may 
not reappear in the fuller reports of the Journal. 

It has been found that the practice of publishing 
a fixed number of pages of reports with each 
monthly issue does not work satisfactorily, owing 
to the uneven distribution of legal work through- 
out the year, and the necessity of keeping the 
reports well up to date. It has therefore been 
decided, without in any way lessening the 
volume of the reports, that their distribution 
shall be altered as circumstances may require. It 
is the aim of the proprietors of the Queensland 
Law Journal to make their publication the best 
law reports in Australia, and they ask the co- 
operation of the legal profession of Queensland in 
that aim. 



ivLxit isH.. 



*HE QUilENSLAKb LAW JOURNAL. 



m 



In the Snpreme Court of Qneensland. 

* • ^— 

In the WILL and CODICIL of THOMAS MULLABT, late 
of Brisbane Boad, near Oympie, in the Colony of 
Queensland, Farmer, deceased. 

NOTICE is hereby given that after the expiration of 
fourteen days from the date of the publication hereof, 
application will be made to this Honorable Court that 
Probate of the Will and Codicil of the abovenamed Thomas 
MuUaby, deceased, may be granted to James Woodrow, of 
Oympie, aforesaid, storekeeper, and Oeorge Lister, of the 
same place, storekeeper, the Executors named in the 
said will and codicil. Any person interested who desires 
to object to the application, or to be heard upon it, may file 
a caveat in the Registry at any time before the grant is 
made. 

Dated this twenty-fourth day of June, a,d. 1896. 

Francis Iszdobe Power, Solicitor for the said James 
Woodrow and George Lister, Mary Street, Gympie. Town 
Agents, Chakbbbs, Bruob, & McNab, Adelaide Street, 
Brisbane. 



In 



In the Supreme Court of Queensland. 

Thb CniBr Justice. 

the LANDS and GOODS* of THOMAS SCAKLAN, 
late of Brisbane, in the Colony of Queensland, Licensed 
Victualler, deceased. 



NOTICE is hereby given that the Account of Queens- 
land Trustees, Limited, the Administrator in the 
abovenamed Estate, from the eighth day of June, 1895, to 
the sixth day of June, 1896, was, on the thirteenth day of 
June, 1896, filed in my office, duly verified by Peter Arthur 
Blundell, Manager of the said Queensland Trustees, 
Limited. All parties claiming to be interested in the said 
Estate are at liberty to inspect the said Account at my 
office, in the Supreme Court, Brisbane, on or before 
Friday, the thirty-first day of July next, and if they 
think fit, to object thereto. Notice is also given, 
that whether any objection is taken to the said Account 
or not, I shall, after the aforesaid day, proceed to examine 
uid inquire into the said Account. Notice is further 
given that any person who may desire to object to the 
said Account, or any item or items therein, or the allow- 
ance to the Administrator of a commission thereon, must, 
before that day, file in my office a memorandum to 
that effect. 
Dated this twentieth day of June, 1896. 

[L.B.] W. A. DOUGLAS, Deputy Registrar. 

Thtnnb a Macabtmbt, Solicitors for Queensland Trus- 
tees, Limited, Edwaid Street, Brisbane. 



All ccmmunicatiatis to be addressed to A* D, 
Graham, Esq,, Chief Justice* s Ckainbers, Brisbane, 
Anonymous communications are invariably rejected, 
Vtmoet secrecy preserved. Index of cases reported 
mil he published at the end of each volume, MS. 
((mtrUmtions wUl be returned to authors if not 
<Kcepted. 
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6- Practice — Second action for same matter — Costs 
of former suit — Staying proceedings. 

Where a plaintiff, having failed in one action, brings a 
second action for the same cause of action, the second 
action must be stayed until the costs in the first have 
been paid. McCabe v. Bank of Ireland (14 A.C. 412) 
followed. Dobbtn v. Dobbtn and Young, 6th March, 
1896, Obitfith C.J. 

• Entitling of affidavit verifying petition. 
An affidavit attached to and verifying an entitled petition 
need not be entitled. Re Pibrie's Will, 2Mh Avril 
1896, Obxittth O.J. ^ 

8. Married woman— Nextfriejid— Married Womens 

Property Act 1890 (64 Vic., No. 9), s. 8 (2). 
The general rule that a married woman cannot act as a 
next friend has not been abrogated by The Married 
Women's Property Act 1882, ». 3 (2), which, in pro- 
vidin^ that she shall be capable of suing and being 
sued m all respects as 9.femme $oU, is limited to actions 
relatmg to herself personally. In re Duke of Somerset 
m Ch.D. 466) foUowed. Re Harding and AnS 
(infants), 18th May, 1896, Griffith C.J. 

9. Sale of goods, Agreement for— Possession of goods 

under agreement icith option to buy— Hire and 
purchase agreement— Disposition of goods by a 
person Jiaiing optiAjn to purchase — Tlie Factors 
Act (66 Fie., No. 8) s. 10. 

By a written agreement the owpers of a piano agreed to let 
It on hire. The agreement contained the following 
conditions: (1) That the hirer should pay £7 10s as 
security money for the good care and safe keeping of 
tiie instrument while in her possession, and for the 
delivery thereof to the owners or their agents on 
demand ; (2) that the hirer should pay for the use of 
the piano 30s per month for a period of thirty-two 
months ; (3) that the hirer should not remove the 
piano from her then residence without the consent of 
the owners ; (4) that if the hirer failed to make the 
payments, or did any one of the several acts which 
might unperil the owners' rights, she should forfeit 
the security money and any other moneys paid, and 
the owners might at once seize the instrument : (6) 
that the piano should be insured in the joint names of 
the owners and tbe hirer ; and (6) that should the 
hirer at any time desire to purchase the instrument, 
the owners agreed to sell the same to her provided she 
had not committed a breach of the agreement or 
forfeited money, and on her paying them £55 10s., 
including the moneys previously paid; but until such 

: • Djrchaqft the piano was to remain the absolute.property 
of the owners. f r / 



Shortly after obtaining possession of the piano, and before 
all the monthly payments were made, the hirer sold 
the piano for £25 to a purchaser in good faith, who 
had no notice of the owner's interest in the instrament. 

Held, that on the true construction of the agreement the 
hirer had an option at the end of the thirty-two months 
either to keep the piano, or to return it and receive 
back the £7 lOs. security money ; that she was there- 
fore under no legal obligation to purchase the instru- 
ment ; that she was not a person who had " agreed to 
buy goods " within the meaning of s. 10 of The Factors 
Act 1892 ; and that the owners were entitled to recover 
from the purchaser. S. Kate & Son v. Glasbet, June 
Full Court, Gbiffith CJ., Real J. 



Further particulars of cases noted in the ** Notes of Cases** 
may be obtaitied on application to the Editor, Qukknslakd 
Law Joubnal, Supreme Court, Brisbane, 
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WEDNESDAY, JLLY 1, 1896. 



The present issue contains the reports of the 
June Sittings of the Full Court, with the excep- 
tion of the case of S. Kaye d Son v. Glassey, which 
is unavoidably held over, and is noted in our Notes 
of Cases. We also report, together with other 
cases of less moment, two interesting matrimonial 
decisions by the Chief Justice, and an important 
case decided by Mr. Justice Cooper, involving the 
question of the jurisdiction of the Cooit over 
causes of action arising outside the colony^ 
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Re Bosewood Election Petition (Trial 
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SATURDAY, AliGUST i, 1896. 



In consequence of arrangements made with 
their advertisers, and in order to increase the 
efficiency of their reports, the proprietors of the 
Queensland Law Journal have decided to publish 
their paper every week instead of in monthly 
issues as heretofore. The weekly numbers, which 
will appear every Monday morning, will contain 
(in addition to the Court list for the week), Notes 
of Cases, similar in form and matter to those 
appearing in the present number, and embodying 
the various points of law decided in the Courts 
from day to day. These Notes of Cases, (which 
will appear in each case within a few days after 
the decisions of the points noted), will serve both 
as an anticipatory digest of the verbatim reports 
which will accompany the first issue in each 
month, and also as a means of reporting minor 
decisions of practice or law which may not be 
thought worthy of reproduction in the fuller 
reports. 

It is intended to make a small additional 
charge to subscribers for the supply of these 
weekly issues, but in order to meet the views 
of those who do not desire to receive their 
Journal in weekly numbers, it is proposed to 
reprint in the monthly issues containing the 
verbatim reports of the Journal, all the Notes 
of Cases which have been published since the 
first weekly issue of the previous month. Sub- 
scribers will thus be able to continue to receive 
their Journal in monthly parts without the loss of 
any of the matter reported in the weekly issues. 
The Notes of Cases without the verbatim reports 
will also be provided where required, and a list of 
the various rates of subscription appear in our 
advertising columns. 

The proprietors of the Law Journal rely on the ' 
hearty co-operation of both branches of the 
profession in their iiqw venture. 
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10. Costs — Affidants properly filed but not read on 
the hearing. 

The plaintiffs in an action filed affidavits in support of a 
motion to be moved on their behalf. The defendant 
filed affidavits in reply to certain of the affidavits filed 
by the plaintiffs. On the hearing, the plaintiffs did 
not read the affidavits thus replied to by the defendant, 
and the defendant did not read his affidavits in reply. 
The motion was dismissed with costs. 

Held, that as defendant's affidavits had not been actually 
read they could not be entered as read in the order to 
be drawn up by the Registrar, and that consequently 
defendant coula not recover the costs of them from the 
plaintiff. S.A. A L.M. Coupanti;. M'Iknks, ^th April, 
1896, Gbiffith C.J. 

11. Administration action— Parties — Next-of-kin^ 

0. XVL, r. 9. 

In an action to administer a will the next-of-kin are not 
necessary parties before judgment, but the plaintiff 
may join them at his option, subject to the risk of 
costs. Allison r. Wildermuth, i^9th April, 1896, 
Oriffith C.J. 

12* WiU — Abatement of annuity ami legacies — Cal- 
culation of value of annuity for purposes of 
ahatetnent — Cluirge of antiuity on estate — 
Liability of specific: devises and bequests to a 
geneial charge on an estate — Administration 
action — Parties, 

A testator by his will gave all his real and personal estate 
to his trustees, upon trust to pay to his wife during 
widowhood an annuity, payable bv weekly instalments, 
and to allow her during widowhood the use of his 
residence and its contents, to pay certain legacies, and 
to divide the residue between two of the legatees. 
The will also contained specific devises of land, and a 
specific bequest of personalty. After the death of the 
testator his estate was found to be insufficient to pay 
the annuity and the legacies in full. 

Held, that the annuity and the general legacies must abate 
pari pa^su, the value of the annuity for the purpose of 
abatement being ascertained by adding the amount of 
the arrears of the annuity to its value at the time 
of division, the latter value being calculated on 
actuarial principles having regard to the age and 
health of the widow ; that interest, at the rate of 6% 
in each case, must be added to both the annuity and 



the legacies, the interest being calculated oh me former 
from the respective days on which the weekly instal- 
ments fell due, and on the latter from a day 
twelve months after the date of testator's death. 

Todd V. Bulby (27 Beav. 353) followed. 

Held also (foUowing Carr v. Iwjleby^ 1 De O. <!k Sm. 862;, 
that the sum representing the annuity must be invested 
in the purchase of an annuity for the life of the widow, 
and such annuity paid to her during widowhood. 

Held also, that the annuity was chargeable on all the 
testator's estate not specifically devised. 

In an administration action by a beneficiary under a will 
the trustees sufficiently represent all the other bene- 
ficiaries, but the Court may order the joinder of sach 
other persons as it may deem necessary to represent 
the interests of the other beneficiaries. McMah r . Mills, 
12th June, tB9G, Griffith C.J. 

13. Goodwill — Canvassing old customers — Covenant 
by assignor to use his best endeavours to promote 
assignee's business. 

In 1892 defendant by agreement under seal assigned, for 
valuable consideration, his practice as a surgeon 
dentist in Brisbane, including the goodwill, to the 
plaintiff. A list of patients was settled between the 
parties, and the defendant covenanted, inter alia, to ase 
his best endeavours to promote the plaintiff's business 
and to secure for him the patients mentioned in the 
list. Defendant left Brisbane, but in 1896 returned 
and resumed his practice, and sent to several of the 
persons named in the list settled betweed the parties, a 
circular in the following terms : — 

'* Dr. B. (the defendant) having returned to Brisbane 
to resume practice, takes this opportunity of informing 
his patients that he has secured rooms at the above 
address." Then followed a list of the fees proposed to 
be charged by him. 

Plaintiff brought an action for damages for breach of the 
covenants in the assignment, and for an injunction 
restraining defendant from soliciting the patients and 
customers of the plaintiff. 

Held that the sending of the circular to the persons named 
in the list, or to any of plaintiff's patients/was a breach 
of defendant's covenant to use his best endeavours to 
promote plaintiff's business, and that plaintiff was 
entitled to an injunction. Macdonald v, Bennett, ITth 
April 1896, Gbiffith C.J. 

14. Practice — Security for costs — Remission to District 

Court — ** Vutible yn^ans** of plaintiff — District 
Court Act of 1891 (55 Vic. No. 33), s. 130. 

On an application under s. 130 of The Dittrict Court Act of 
1891 to remit a libel action to the District Court in 
default of security being given for defendant*s costs of 
the action, the plaintiff was shown to have no debts, 
and to be in receipt of a salary of £120 a year as a 
mercantile clerk. It was shown that he made £25 a 
year additional by work as a journalist. 

Held, that the plaintiff had ** visible means " within the 
meaning of s. 130 to pay defendant's costs in the event 
of a verdict for the defendant, and that the application 
must be dismissed. Cruickshank v. M'Cosker, Itt 
July, 1896, Cooper J. 
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16. Litters of Administratian — Next-of-kin — Grant 
of Letters of Administration icithovut the consent 
oj the person primarily entitled thereto. 

The proprietor of an oyster saloon died intestate, leaving 
as his next-of-kin a mother resident in Turkey and a 
brother who resided in Brisbane. The brother applied 
for letters of administration, and it appeared that, at 
the time of the application, he had an opportunity of 
selling the goodwill of the intestate^s business at a 
profit, but that if it were necessary to wait for the 
consent or renunciation of the mother the sale would 
be lost, and would probably never recur. 

Hdd^ that the grant might be made to the brother 
forthwith. Re D'Kuoodondhos's GK>oi)6, 15th July, 
1896, Ckx>PEB J. 

16. Letters of Administration — Bond for due admin- 
istration — Reduction of bond and sureties. 

The next of kin of an intestate whose debts had been paid 
by the Curator of Intestate Estates were two sons who 
were of age and a daughter a minor. On the applica- 
tion of one of the brothers for letters of administration, 
the amount of the administration bond was, with the 
consent of the other brother, reduced to double the 
amount of the sister's share in the estate. Re M*Clu8- 
ket's Lands and Goods, £4th April, 1896, Gritfith C.J. 

17. Insolvency Act of 1874 {38 Vic., No. 5)— 
Appointment of new trustee after close of liquid- 
ation and release of trustee — Meeting of creditors 
— Insolvency ^ Intestacy and Insanity Adminis- 
tration Act of 1893 (58 Vic,, No. 19), s. 10. 

Where a liquidation has been closed and there are no assets 
remaining in the estate, and the trustee has been 
released, a new trustee cannot be appointed merely for 
the purpose of summoning a meeting. Re Davison A 
Co., LiQUXDATtKO DEBTORS, 15th April, 1896, Griffith 
C.J. 

18. Final examination for banisters — Honours — 

Earliest possible time at which final examination 

may be passed — Regula Generales of 7th 

September, 1880, rr, 1, 20, 23, 38, 63, 

The earliest possible time at which a student- at-law may 
pass his final examination is one year after the granting 
to him by the Board of Examiners for Barristers of the 
certificate of his fitness for admission as a student-at- 
law. Re Dabbtbhuub, Hth June, 1896, Griffith C.J. 

19. Articled clerk — Entering into articles — Exemp- 
tion frcm preliminary examination—^ Heyula 
Generales of 12th December, 1879, r. 14, 

A person from whom, under r. 14 of the Begubs Generales 
of 12th December, 1879, a certificate of having passed 
the preliminary examination is not required, may enter 
into articles of clerkship without reference to the 
Board of Examiners for Solicitors. 

A certificate from the Board of Examiners of the right to 
exemption from such examination maybe given at any 
time before the articles are filed. 

Quare: Whether a Judge in Chambers has power to make 
ft deolflratory order with respect to service under 
articles. ReBxiiKmMAiii,^4thJulff,i896,QKwrTmOJ. 



20. Criminal laxc — Evidence — Proof of incorporation 
. of company — Right of counsel to withdraw point 

previously asked to be reserved — Special case 
under Criminal Practice Act of 1865 {29 Vic,^ 
No. 13), ss. 48, 49— Duty of Full Court in 
considering special case. 

On a trial of a prisoner on a charge of stealing a gelding 
and filly, the property of '* Meredith, Menzies A Co., 
Ltd.," evidence was given that the company carried on 
business under that name in Queensland, and that the 
manager in Queensland believed, but did not know of 
his own knowledge, that the company was registered 
as a limited company in Melbourne. 

Held, on a Crown case reserved, that this was suffieient 
evidence of the incorporation of the company. 

R. V. Langton (2 Q.B.D. 296), R. v. Bower (5 N.S.W, 
W.N. 28), and R, v. WhUehouse (6 Q.L.J. 813) followed. 

Counsel may at anv time during a criminal trial withdraw 
a request for the reservation of a question whidi they 
have at an earlier stage of the trial asked to have 
reserved. 

Held by Griffith C.J. and Cooper J. ^eal J. d%9$entiente) 
that in dealing with a case stated under s. 48 of The 
Criminal Practice Act of 1866, it is the duty of the 
Full Court to consider sudi questions only as are 
distinctiy raised upon the case. 

Per Cooper J : But where, on the facts stated in the case, 
there has been a manifest miscarriage of justice, the 
Full Court should intervene and repair the injustice, 
although the judge stating the case has failed to direct 
their attention to the point. 

Real J.: It is the duty of the Court to consider any questions 
of law that arise on the facts stated in the case, whether 
formally reserved or not. Beoina v, Cawi<et» 4ih 
Augxut, 1896, Full Court (Griffith C.J., Cooper and 
Beal JJ.). 

21. Practice — Pleading — Action to recover datnages 
against Assurance Fund under s, 127 of The 
Real Property Act of 1861 (25 Vic., No, 14) 
— Allegation of bond'fides. 

The statement of claim in an action to recover damages 
from the Beal Property Act Assurance Fund must show 
that the land has passed into the hands of a registered 
proprietor from whom the plaintiff cannot recover it. 

The statement of claim in an action to recover damages 
from the Assurance Fund, after setting out that a 
transfer of the land in respect of which the claim was 
made, had been forged by one L., who had become 
insolvent and absconded from the colony, that upon 
this transfer L. had been xegistered as proprietor, and 
that the land had been subsequently twice transferred 
for valuable consideration to D. and W., who were 
successively registered as proprietors, alleged that the 
plaintiff had in consequence been " deprived " of the 
Wd, but did not allege specifically ihaA the second 
and third transfers were made bona fide. It was not 
disputed that the plaintiff must prove the bona Ades 
of those transactions. 

HM, that the statement of claim did not show that the 
plaintiff had been deprived of the land, and was there* 
fore bad. Cox v. Bourne and Others, 6th Auguet 
1896, Full Court (Griffith C. J. , Cooper and Bbaij. J J 
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22. Articledclerk — Serviceumler articles — Serticeat 
office of Jinn other Hian that at which master 
personally carries on business — Intemiediate 
examination. 

A derk entered into articles on 5th July, 1892, with his 
brother, who was a member of a firm of solicitors 
practising at Bockhampton and Brisbane. The brother 
resided and practised at Bockhampton, and the clerk 
served under him in the Bockhampton office from 12th 
July, 1892, till the 16th November, 1893, when the 
master was compelled by ill-health to leave Bockhamp- 
ton; and at his request the clerk then went to the 
Brisbane office of the firm, where he served as a clerk 
till 2nd June, 1894, when he returned with his master 
to the Bockhampton office. He remained in that 
office till 20th November, 1894, when the master was 
agam obliged by ill-health to leave Bockhampton, and 
the clerk again went, by the master's direction, to the 
Brisbane office, wher^ he continued to sei-ve as a clerk 
till the master's death on 30th March, 1896. For a 
portion of the time during which the clerk served in 
the Brisbane office— from 19th November, 1893, to 
20th January, 1894— the business of the firm at that 
office was carried on under the supervision of one of 
the other members of the firm, but during the rest of 
his service there the business was carried on by a 
managing clerk, who was also a Queensland solicitor. 
The master visited the Brisbane office about five or 
six times during the clerk's service at that office. The 
Board of Examiners for Solicitors for the years 1895 
and 1896 permitted the clerk to present himself for his 
intermediate examination in June, 1895, and April, 
1896, at which latter date he passed the examination. 

Held, that his service as a clerk at the Brisbane office of 
his master's firm was not good service under articles 
except for the time during which a member of that firm 
actually supervised the business of the Brisbane office. 

Under the special circumstances of the case, the clerk was 
exempted from passing the intermediate examination 
a second time, although he had not, at the time of his 
passing such examination, served the necessary term 
to enable him to present himself for that examination. 
Re A. H. Jones, an abticlxd clebk, 4th August, 1896, 
Full Ooubt {Qbiftitb. C. J., Cooper and Beal JJ.). 

23. Crown case reserved — Larceny Act of 1865 (29 

Vic,, No, 6)f ss, 41, 48 — Cliarge and sentence for 

different offences — Right of District Court Judge 

to state special ca^se, 

W. and L. were charged by information at the District 
Oourt, Bockhampton, with robbery. The evidence 
showed that they had committed the offence in com- 
pany. They were found guilty and were sentenced to 
terms of imprisonment, and to a whipping and a 
flogging respectively. No objection was taken to the 
sentence by counsel for prisoners. The section under 
which they were charged (s. 41) doeto not authorise 
whipping or flogging as a punishment, although s. 48, 
dealing with robbery in company, does so. The error 
was not discovered until after the sittings of the Court 
had been closed, when the District Court Judge; 
discovering the error, reopened the Court, respited the 
sentences, and of his own motion stated a case for the 
Full Court. 

Held, that the sentences must be amended by striking out 
BO much thereof as directed the prisoners to be whipped 
or flogged. 



Held also, that the District Court Judge had power to state 
the case, although no formal reservation of the point 
had been made at the trial. Beoina v. Wibbeb akd 
ANOTHBB, 4th Auguit, 1896, Full Court (Griffith C.J., 
Cooper and Beal JJ.). 

24. Criminal law — Juror — Time of Challenge — 

Judge's right to dismiss jury. 

During the swearing of the jury, on the trial of a prisoner 
for murder, after one juror had been sworn, a juror 
being called came forward and took the book in his 
hand, and, the tipstaff having recited the oath to him, 
informed the court that he was opposed to capital 

Eunishment and that, in the event of his being sworn, 
e would not consent, under any circumstances, to a 
verdict involving capital punishment. Counsel for 
the Crown then offered to challenge the juror for cause, 
but counsel for prisoner objected that the challenge 
was not in time. 

Gbifptth C.J., on the authority of Wimor v. The Queen 
(L.B. 1 Q.B. 390), dismissed the jury so far as it had 
been constituted, and directed a fresh jury to be swom« 

Semble, that a juror may be challenged at any time before 
he has done any act signifying his assent to taking 
the oath. Bboina v. Lonoland, 10th August, 1696, 
Griffith C.J. 

25. Elections petition — Elections Tribunal Act of 
1886 {50 Vic,, No. 7), s. 20— Election declared 
void— Sitting vietiiber a contractor withtJieGorern- 
ment — Constitution Act of 1867 {31 Vic,, No. 
38), s. 6 — Practice of Elections Tribunal, 

The making of a contract may be proved by circumstantial 
evidence such as a long course of dealing between the 
parties. 

The word ** each " in s. 20 of the Elections Tribunal Act 
refers to those assessors who are about to take part in 
the trial. The absence of an assessor and consequent 
non-administration of the oath to him, does not prevent 
the Tribunal from proceeding. The Bosewood Elec- 
tion Petition (Habdgbave v, Esooh), Elbctionb 
Tribxtnal. 6th, 7th and 8th August, 1896. 

26. Substituted service — Defendant ttithaut the 
jurisdiction — Service of writ on defendant's 
manager within the jurisdiction^ 0, 7/, r. 2 — 
0. X. 

A writ was issued by plaintiff for service on the defendant 
within the jurisdiction, being unaware that at the date 
of the writ defendant was without the jurisdiction. 
Plaintiff not being able to learn whether or not defend- 
ant intended to return within the jurisdiction, took 
out a concurrent writ for service without the jurisdiction. 
Defendant had a business at Thursday Island within 
the jurisdiction, and his brother-in-law was manager 
of this business, and carried it on in defendant's name. 

Cooper J. made an order directing that personal service of 
the concurrent writ and of the order for such service 
on the defendant's manager should be deemed good 
and sufficient service of the writ. (Cases cited : Ford v. 
Shepperd 34 W.B. 63, Beddington v. Beddington 1 Prob. 
Div. 426, Wilding v. Bean (1891) 1 Q.B. 100.) Alfred 
Shaw A Co. v. Page, Cooper J., JSth Jxdy, 1896. 
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Re Moffat, insolvent (last examination) 
Re Gray, insolvent (adjourned certifi- 
cate sittings), 
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27. Criminal Law — Error in Information — Amend- 

matt — Practice. 

An information charging a prisoner with committing an 
offence at a date which had not then arrived was 
allowed to be amended, although the error vras not 
discovered until after the Crown Prosecutor had opened 
the case for the Crown. 

After the amendment had been made, the trial was pro- 
ceeded with, and the prisoner was not recharged nor 
was a ft-esh jury sworn on the amended information. 
Bboina v. Chambers, 5th May, 1896, Cooper J. 

28. The Trustee Act Amendment Art of 1892 (56 

Vic. No. 18) s. 2 — Sanction to morUjatje of trust 

estate — Indemnity for paym^its made by 

trustee ont of her private estate — Liability 

secured upon tlie trust estate — " Necessary'' costs. 

An intestate died leaving debts amounting to nearly £400, 
of which the greater part was secured by deposit of 
title deeds to land. His widow and administratrix, 
in order to pay these debts, gave a mortgage of land, 
her own property, for £382 at 9 per cent. This mort- 
gage falling due, the mortgagee pressed for payment, 
but offered to release the mortgage on receiving in its 
stead a mortgage for £200 on part of the trust estate, ; 



and a mortgage for the balance on the administratrix's 
estate, both mortgages to be for two years at 8 per 
cent., the payment of interest being deferred in each 
case till the end of the term. The administratrix being 
unable otherwise to release the mortgage given by her, 
and desiring to avoid a sale of the trust estate, applied 
for the sanction of the Court to the proposed mortgage 
of the trust estate 

Held that, the liabilitv of the trust estate to indemnify her 
for the debts paid by her out of her own estate being 
both chargeable on and enforceable against the trust 
estate, was a "liability secured upon the estate'* 
within the meaning of s. 2 of The Trustees Act Amend- 
ment Act of 1892, 

Held further, tne Court being of opinion that the raising of 
the money would be highly beneficial to the trust 
estate, that it was " necessary'* to raise the money in 
the manner proposed. 

The costs of a successful petition for the sanction of the 
Court to a mortgage of trust estate are expenses pro- 
perly incurred in the administration of the trust, and 
no order need be made in respect of them. Rt Bbrbt's 
Trusts, 18th September and 27th November, 1893, 
Griffith C.J. 

29. Imolvency Act of 1874 (88 Vic. No. 6) ss. 87, 

88 — Action for defamation by insolvent during 

his insolvency — Claim by trustee to damages 

recovered in action — Diminution by insolvent of 

assets for purpose of carrying on Hie action. 

An insolvent who had recovered during his insolvency £60 
damages in an action for defamation commenced by 
him before his adjudication, was directed to pay to the 
trustee of his estate the amount by which he had 
before his adjudication, but after the act of insolvency, 
diminished the assets of his estate for the purpose of 
carrying on the action. Re Arscott, Ex parte Allen, 
12th August, 1896, Chubb J. 

30. Insolvency Act of 1874, s. 168 (2)— CVrtt- 
ficate of DiscJiarge — Opposing Creditors. 

Where the trustee refuses to oppose an application for a 
certificate of discharge, or to allow creditors in his 
name at their own costs to oppose it, the Court will 
allow the creditors to appear in opposition thereto. 

Re Simonsen (4 Q.L.J. 22) discussed and distinguished. 
Re Brooke, 12th August, 1896, Chubb J. 

31. Passing accounts — Incorrect accounts — Large 

number of items disallowed — Fresh account 

directed to be filed. 

The Begistrar on the examination of an executor's account 
disallowed a very large number of items on both sides 
of the account. On the application to pass the 
account and allow a commission, the Judge directed 
the executor to file a copy of the account as allowed 
by the Begistrar, and adjourned the application for 
that purpose. Re Gbayson's Will, 9th September, 
1896, Griffith C.J. 

32. Criminal law — Admission of evidence — Res 

inter alios. 

On the prosecution of a prisoner on a charge of forging the 
name of the payee of a post ofiSce money order, the 
letter of advice or authority written by the sending 
post office to the office at which the order was payab' 
held to be admissible against the prisoner. Beo: 
tvFiNLAT, 13(/i August, 1896, GBuniii C.J. 
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83. Master and apprentice — MiscondiLct of appren- 
tice as jiutijkation of determination of appren- 
ticeship. 

In order to justify the determination of an apprenticeship 
by a master on the ground of misconduct of the 
apprentice, it must appear that the misconduct was 
such as to prevent the master from performing his 
covenant. An isolated act of disobedience has not 
necessarily '^that effect. Cokeb v. Browne, Aih Sep- 
tember, 1896, Full Court (Griffith C,J., Cooper and 
Power JJ.). 

34« Contract — Implied Warranty oj title in contract 

for the sale of a chattel interest — Xetv triid — Mis- 

ccndiu't of juror — Casiuil conversation between 

paHy and juror during hearing as ground of 

new trial. 

On a contract for the sale of property by which the vendor 
gives the purchaser to understand that he is the owner 
of the property there is an implied warranty of the 
vendor's title to the property. 

A casual conversation between a juror and a party during 
the hearing of an action on matters entirely foreign to 
the action, Jield not to be a ground for a new trial. 
Butt v. M'Donald, Ist September, 1896, Full Court 
(Griffith C.J., Cooper and Power JJ.). 

35. Legal profession — Suspension of barrister — 
A ttejnpt to deceive an officer of the court performing 
a judicial duty. 

On the taxation of the costs of an action, a legal practitioner, 
after his attention had been sharply drawn by the 
Taxing Officer to the question of the exact meaning of 
an affidavit of increase, which had been prepared in the 
practitioner's office and sworn by practitioner's client 
in the action, induced the Taxing Officer to read the 
affidavit in a sense in which to his knowledge it was 
untrue. 

The Court on the motion of the Law Association, 
suspended the practitioner from practice for six months, 
ordered him to pay the costs out of pocket and 
expenses of the proceedings for his suspension, and 
directed that the suspension should continue until 
such costs and expenses had been paid. Re Perske, 
4th September, 1896, Full Court (Griffith C.J., 
Cooper and Po^^-eb JJ.). 

86. Valuation and Rating Act 1890 (54 Vic, No. 

24), ss. 18, 47, 48 — Occupier — Illegal duttress 

— Necessity of notice of valuation to owner and 

occupier — Double damages for illegal distress — 

Distress f lleplevin and Ejectment Act of 1867 

(SI Vic., No. 16a ss. 62, 66. 

A person who is in possession of the land under such 
circumstances that he is not interfered with by any 
other person in the use which he makes of it is the 
** occupier" of the land within the meaning of The 
Valuation and Rating Act of 1890. 

A liquidating debtor who remained with the consent of his 
trustee upon land which was part of the debtor's estate, 
and there carried on a dairying business in which the 
trustee did not interfere, held to be the *' occupier" of 
the land. 



The burden of proof of the giving of notices under The 
Valuation and Rating Act of 1890 is on the party 
alleging the fact. 

Before a distraint can be made for rates upon goods found 
on occupied rateable land, notice of the valuation must 
be given both to the owner and the occupier of the land. 

Qn<tre whether (after notice of the valuation has been 
given to both owner and occupier), in the event of tba 
owner becoming liable and failing to pay rates within 
the prescribed time, goods upon the land can be 
destrained without a demand made upon the occupier 
for payment of the rates. 

Section 67 of The Distress, Replevin and Ejectment Act of 
1867 does not authorise the awarding of double damages 
for a distress for rates when no rates are due. 

An administrator cannot recover as damages for a trespass 
done to the goods of the intestate in his lifetime a 
greater sum than that by which the estate has in fact 
been diminished. 

It being uncertain whether the damages assessed by a 
District Court Judge on this basis would or would not 
exceed an amount paid into court, a new trial was 
ordered. M'Nutt v. Widoee Divisional Board, 1th 
and Qth September, 1896, Full Court (Griffith C.J., 
Cooper and Keal JJ.). 

37. ^Vill — Interpretation — Charge of legacies upon 

specific legacy or upon residuary estate. 

Testratrix by her will directed payment of her debts, gave 
certain specific legacies to individuals, and then gave a 
legacy to B. in these words : "I bequeath to B., after 
all legacies hereinbefore and hereafter mentioned have 
been duly paid, all balances standing to my credit in 
the Bank of New South Wales and the Australian 
Joint Stock Bank, Limited, Bowen respectively, together 
with all cash in my possession at the time of my 
decease." She then gave further legacies to charities, 
and gave the residue of her real and personal estate to M. 

At the time of her death the testator had, in addition to 
real and other personal estate, the sum of £2500 to her 
credit as a fix^ deposit in the Bank of New South 
Wales at Bowen, and £82 on current account in the 
Australasian Joint Stock Bank, Limited, at Bowen. 
She had also an inscribed stock certificate, inscribed at 
Brisbane for £3500, which represented a fixed deposit 
which had been standing to her credit in the Australian 
Joint Stock Bank at Bowen at the time of the 
reconstruction of that bank into the Australian Joint 
Stock Bank, Limited. At the date of the execution of 
the will, the testator was possessed of the certificate of 
inscribed stock, and the balance to her current account 
was about £600. 

Held that the words " after all legacies hereinbefore and 
hereafter mentioned have been duly paid," did not 
import a charge of those legacies upon the legacy 
specifically bequeathed to B., except so far as the 
testatrix's personal estate not specifically bequeathed 
might be insufficient to pay them. 

Held also (following Webber y, Stanley 16 C B. (N.S.) 69, 
and Re Seal (1894) 1 Ch. 316), that as the £32 standing 
to the testator's credit in the Australian Joint Stock 
Bank, Ltd., at the time of her death answered the 
whole of the description in the legacy to the plaintiff, 
the legacy included that amount only and not the 
inscribed stock deposit certificate. M*Inneb v. BIiller, 
6th August and Sth September, Full Court (Griffith 
C.J., Cooper and Beal JJ.). 

Further particulars of cases noted in the ** Notes of Cases" 
■ may be obtained on application to the Editor, QuEEKSLiND 
^ Law Journal, Supreme Courts Brisbane. 
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volume of the Queensland Law Joxtbnal and to the number 
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Re Moat (Land v. Moat) 38 
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Re Booth's Bill of Sale 40 

Re Whittinobam's Ooods 41 
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Re White's Trusts 46 
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Re Williams, Insolvent, Ex parU Fishbb . . . . 48 

Re Cabezb, Ex parte Abraham 49 

Cabby V. Hiooms 50 



38* Practice — Administration action — Plaintiff in 
repreuntative capacity — Action on behalf of all 
creditors — Title of action — Vests — Plaintiffs 
right to costs as betwee7i solicitor and client. 

If the writ in a creditor's action for the administration of 
real and personal estate does not show that the plaintiff 
is suing on behalf of all other creditors of the deceased, 
this fact ought to appear in the title of the statement 
of claim, and not merely in the body thereof. 

In re Tottenham (1896 1 Ch. 629) followed. 

The insufficiency of the fund to pay the debts is the only 
case in which the plaintlfiF in a creditor's suit is 
entitled to his costs as between solicitor and client. 

Brodie v. Bolton (3 M. A K. 168) followed. 

Re Moat (Land v. Moat), iS4th July, 1896, Grifrth C.J. 

39. Dispensing with sureties — Letters of Adminis- 
tration with the will annexed — Consent of legatees. 

The attorney of an executor who had obtained Probate in 
Victoria applied in Queensland for Letters of Admin- 
istration with the will annexed. There were no debts 
in Queensland, but two legatees of £100 and £20, and 
the assets were sworn at £5,776. The legatees con- 
senting thereto, sureties to the administration bond 
were dispensed with. Re Anderson's Will, 18th May, 
1896, Griffith C.J. 

40, BiUs of Sale Act of 1891 (55 Vic, No. 28 Jy 

s, 17 — Renewal of bill of sale — Extension of 

time for renewal — Default of mortgagee — Costs 

of application to extend time for renewal. 

Where the failure to renew the registration of a bill of sale 
within the prescribed time is due to the neglect or 
default of the mortgagee, an order extending the time 
for the renewal of the bill of sale will only be made on 
the undertaking of the mortgagee not to charge his 
mortgagor with the costs of obtaining the extension of 
time. Re Booth's Bill of Sale, 20th July, 1896, 
Chubb J. 



41. Passing accounts — Payment by administrator 
for purpose of obtaining sureties — Administra- 
tor's commission. 

An administrator on passing his accounts will not be 
allowed payments made by him for the purpose of 
obtaining sureties to his administration bond, but such 
payments will be considered in fixing the rate of his 
commission as administrator. Re Whittinoham's 
Goods, $Oth July, 1896, Griffith C. J. 

42. Criminal Law — Evidence — Admission of 
evidence of subsequent conduct of prisoner. 

On the trial of a prisoner charged with committing incest 
with his daughter, evidence was admitted of the sub- 
sequent perpetration of the same offence on different 
days previous to the complaint of the daughter, it 
appearing that the prisoner had threatened the 
daughter on the first occasion. 

R, ▼. Reardon (4 F. & F. 76) followed. 

Bboina v. Goldswoktby, 13th August, Griffith C.J. 

48. Administration Bond — Dispensing with sureties 
— Affidavit that no debts are due by the 
deceased. 

On an application to dispense with sureties to an ad- 
ministration bond, the affidavit of no debts should 
show an intimate acquaintance by the deponent with 
the affairs of the deceased, and that reasonable in- 
quiries have been made as to ihe existence of debts, or 
that the deceased was not engaged in any business or 
speculation in which he was likely to incur debts. 

Re Flay's Lands, 8th December, 189S, Griffith C. J. 

44. Ganiisfiee Proceedings — Judgment debt and 
Judgment creditor — Costs directed to be paid by 
Full Court and by a Judge in Chambers as 
the subject of garnishee proceedings. 

An appeal from a Judge in Chambers, refusing an order for 
a review of taxation, to the Full Court was dismissed, 
and the appellant D was ordered to pay the respondent 
G's costs of the appeal. In the same action D was also 
ordered by a Judge in Chambers to pay G's costs of an 
application for an order to tax certain costs in the 
action. 

Held, that G was not a judgment creditor within the mean- 
ing of Order XLIV. with respect to the costs directed 
to be paid by either of those orders. 

[Cases cited :— Newton v. BoodU (6 C.B. 629), Hartley y, 
Shemwell (1 B. & S. 1, 30 L.J. Q.B. 223), Re Price 
(L.B. 4 C.P. 165), Best v. Pembroke (L.R. 8 Q.B. 363), 
Re Franklin (L.R. 8 Q.B. 18). CremeUi v. Crom (4 
Q.B.D. 225).] 

Gabd v. Dwyer, Abrahams Garnishes, 27th March, 1896, 
Chubb J. 

45. T^ i^^ — Construction — Gift of income for ad- 

rancemetit — Legatee absolutely entitled, 

A testatrix gave to a trustee all her property upon trust to 
sell and convert, and after paying her debts and a 
specific legacy to M., directed him to invest the residue 
and apply the income to the maintenance and advanor 
ment of J.t bo long as she should live uid xemain 
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spinster, and when J. should marry the trustee was to 
stand possessed of the capital and income upon trust 
for J. free from the debts of any husband, provided 
that if J. should not marry before attaining the age of 
twenty-one the trustee was, immediately from her 
attaining that age, to stand possessed of the capital 
and income upon the trusts thereinbefore recited, but 
subject nevertheless to such trust directions, limitations, 
or appointments as J. might by any writing under 
her hand or by her last will dii^t, Umit, or appoint. 
J. did not marry, and attained the age of twenty-one 
years, and directed in writing her trustee to pay her 
the capital so invested. 

Held, that J. was absolutely entitled to the capital. He 
Newby's Will, 18th September^ 1896^ Coopkb J. 



46» Passing accounts — Item for costs — Allowance of 
items for untaxed costs — Trustees* costs of Hie 
preparation of a settlement directed by a will — 
When chargeable against the trust. 

On the examination of acoounts the Begistrar has power 
to allow small items for professional costs without 
requiring the same to be taxed. 

The trustees' costs of the preparation of a deed of settle- 
ment directed by will to be executed are not chargeable 
against the trust estate until the deed has been 
executed by all the trustees. Re White's Tbusts, 
17th Augtut, 1896, Gbiffith C.J. 



47« Accounts — Dispensing with filing and passitig 
accounts — Release by bene/icianes — Release 
where sole beneficiary is also executor — The 
ProbaU Rules, 1896, rr. 103, lOJ,. 

A release given under r. 104 of The Probate Rules 1896 by 
the sole beneficiary under a will to herself as executrix 
of the will, held to be wholly inoperative. 

Simble^ that the Court will, on an application under r. 103 
of those Bules, dispense with the filing and passing 
ot accounts where the executor is also the sole bene- 
ficiary under the will and there are no creditors. Re 
Thompson's Will, 11th September , lb96, GiurFiTH C.J- 



48. Insolvency Act of 1874, (38 Vic., No. 5 J, s. 1U2, 
Form 77 — Examination of insolvent by trustee 
— Right of trustee to fix time and place of 
examination — .attendance of insolvent* s solicitor 
at examination. 

An insolvent when called upon under s. 122 of The ImoU 
vency Act of 1874 to submit himself for examination 
OQ oath by his trustee is not entitle.! to have the 
examination conducted in open court, but must 
attend at the time and place fixed by the trustee. 
The insolvent is entitled to have his solicitor present 
at the examination, and he is not compelled by law to 
sign the examination, unless he thinks fit to do so 
Re Williams, Insolvent, Ex parte Fibheb, Ii6th 
August, 1896, Chubb J. 



49. Estoppel — Solicitor acting for husband and wife 
in different interests — Efect of order to set aside 
a bill of sale under Insolvency Act as against 
persons otlier than the mortgagee — Effect of 
marriage settlement of property after notice of 
claim thereto by trustee. 

On the bearing of an application to set aside a bill of sale 
under The Insolvency Act of 1874, the solioitor for the 
mortgagee, who was also, at th^ time of theapplioaiion, 
acting as solicitor to the wife of the mort^a^ee with 
respect to the property which was the subject matter 
of the application, did not disclose to the court ^ the 
existence, (of which he was aware), of a marring 
settlement which gave the wife a title to the property 
in question. 

Held, that the wife was not estopped by the conduct of the 
solioitor from setting up her claim under the marriage 
settlement. Re Cabbob, Ex parte Abraham, mth 
August, 1896, Chubb J. 



50. Will — Interpretation — Absolute gift cul down by 
subsequent words. 



The will of a testator made on the day of his death y 
omitting the formal parts, as follows :— 

"I hereby bequeath all my property and personal 
effects to my wife. I appoint as my executor W. 
and as executrix my said wife. In the event 
of the death of my wife the estate is to be equally 
divided among my sons (setting out their names). If 
any of those boys mentioned wish to retire from the 
estate or disobey the executrix before her death, it can 
be done on his receiving the sum of £300 when he 
arrives at the age of twenty-one years, at the option 
of the trustees. The portion my daughters (setting 
out their names) will receive is the sum of £20u to be 
taken out of the estate, bhould my said wife marry 
after my death, she will receiTe the portion of the 
estate allowed to her by law.'* 

Held that the wife was entitled to an estate for life in the 
whole of testator's property, terminable on her re- 
marriage, and that on her re-marriage she was 
entitled to a life interest in one-third of the whole 
estate ; that the sons were entitled to the residue of 
the estate at the death of the wife after payment of 
legacies, but that any of them might receive £300 in 
lieu of his share in the residue with the consent of 
the trustees, which consent should not be given if the 
estate were insufficient to provide for the other sons 
and for the legacies ; that the daughters were entitled 
to legacies of £200 each, payable on the death of tbe 
wife, or earlier with her consent, or on her re-marriage 
out of two-thirds of the estate without her consent. 

The rule as to conditions subsequent, subsequent upon a 
life, is a rule of construction and most yield to the 
intention of the testator gathered from the whole will. 
Casey v. Hiooins, %th and 18tA September, Full Court 
(Gbiffith C.J., Cooper and Keal J J.). 



Further particulars of cases noted in tite '*NoUs of Cases " 
may be obtained on application to the Editor, Queensland 
Law Journal, Supreme Court, Brisbane, 
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Wb beg to remind our subscribers that no 
monthly number will be published in January. 
The weekly numbers will appear as usual during 
that month, and in them, following the practice 
of the English weekly notes, it is intended to 
ptiblish the legal arrangements for 1896. 

lit. Justice Cooper will be Vacation Judge 
for the ensuing vacation. 
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Ipswich District Court. 

Fourth Civil Sittings, Supreme Court, 

Bookhampton. 
Civil Sittings, District Court, Brisbane. 
Tambo District Court. 
Bowen District Court. 
FxTLL CouBT, Bobe Day. 
Blackall District Court. 
Maokay District Court. 
Separation Day— Holiday. 
Fourth Criminal Sittings, Supreme Court, 

Bockbampton. 
Criminal Sittings, District Court, Brisbane. 
Winton District Court. 
Cooktown District Court. 
Chbibticas Vacation, Supreme Court, 

begins. 
Chbistmas Yacatiom, District Court, 

begins. 
Christmas Day— Holiday. 
Holiday. 
Holiday. 



Chbistmas Yacatiom, Supbemi Coubt, bxoinb 19th Dsa, 

1896, AMD BMBs 13th Fxbbuabt, 1897. 

Chkistmas Yacation, District Coubt, Bribbamb, bboinb 

19th Dbg., 1896, bmds 16th Jamuabt, 1897. 

Yaoation Judox, Coopsb, J. 
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61. Practice — Partnership action, Costs of—Mis^ 
conduct of partner. 

Where a partnership action has been rendered necessary 
by the negligence or other misconduct of a partner, 
the Court will order that partner to pay the costs of 
the action so far as they have been occasioned by his 
misconduct, including the costs up to the trial. 

Earner v. GiUs (11 Ch.D. 942) followed. 

Clabk v. Mooo, 2drd October, 1896, Coopeb J. 
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52. Insolvency Act of 1874 {38 Vic., No. 5), s. 140 

(4) (5) — Proof of debt — Bight to prove for 

liability arising from claim of breach of promise 

of marriage — Refusal of trustee to assess value 

of claim, 

A liability to pay unliquidated damages arising out of a 
olaim for breach of promise of marriage is a debt 
provable in insolvency. Re Forrest, Ex parte 
HuKPHRETs, 2nd and 6th November, 1896, Power J. 

63. Valuation and Rating Act of 1890 (64 Vic., 
No. 24) — Right of person to have his name 
entered on the rate book and voters' list of a 
Divisional Board — Damages for refusal of such 
right. 

An action for damages will lie against a Divisional Board 
for their wilful neglect or refusal to put on Uie rate 
list and voters* roll of the division the name of a person 
properly claiming to have his name put on such list 
and roll. Bone r. Peak Downs Divisional Board. 
\%th September, 1896, Power J. 

64. Insolvency Proxy Rules of 1894 — Liquidation 

by arrangement. 

Semble that the Insolvency Proxy Rules of 1894 do not 
apply to a liquidation by arrangement. Re Gibbs, 
IQth January, 1895, Griffith G.J. 

65. Legal prof ession — Right of audience in Court 

of Solicitor not practising on his own account. 

A solicitor who is not practising on his own account, but is 
employed as a clerk by another solicitor, has no right 
of audience in Court. Re Eraser's Trusts, 11th April, 
1893, Griffith C.J. 

66. Will — Intestacy as to real estaU — Renunciation 
of probate by executor — Combined grant of 
administration with the will annexed of person- 
alty with administration of the realty of deceased. 

Testator by his will gave all his real and personal estate to 
his wife, and appointed her and J. executrix and 
executor. Testator's wife predeceased him, and J. 
renounced probate of the will. 

Held, that a grant of administration with the will annexed 
of the personalty of the deceased might be combined 
with a grant of administration of the realty as to 
which he died intestate. Re Lamb's Will and Lands, 
aSrd October, 1896, Coopbb J. 

57. Articled clerk — Final examination — Answer by 

solicitor with whom lie has served — " Special 

grounds " — Regula Oenerales of 1879, rr, 

44,45. 

Where the solicitor with whom a clerk has served his 
articles has died after the service of the term of five 
years and without having answered the questions 
required by r. 44, and the Board is satisfied with the 



sufficiency of the service, there are special gronndB 
sufficient for the Board to allow the candidate to be 
examined. Re Gaine, an Abticled Clerk, SOth 
November, 1896, Cooper J. 

68. Insolvency Act of 1874 (38 Vie., No. 6 *— 
Certificate of discharge — Notice of application 
and application under different sections. 

Where notice has been given of an intention to apply for a 
certificate of discharge under one section of the Act, 
the applicant cannot, as a matter of right, apply lor 
his discharge under another section or subsection. 

Where special circumstances exist the Court may allow 
the application to be made under a section other than 
that specified in the notice of application. 

Re Wright, Insolvent, 9th October, 1896, Griffith G.J. 

59. Forfeiture of shares — Action for damages — 
Acquiescence — Estoppel, 

In an action for damages by a shareholder against the 
company for the wrongful forfeiture of shares claiming 
no equitable relief, the defendant pleaded acquiescence 
in the forfeiture and laches. No objection was taken 
to the pleas, issue was joined thereon, and at the trial 
evidence was given by both parties on the pleas. By 
consent the issue under these pleas was left to the judge. 

On motion for judgment, plaintiff's counsel objected to the 
defence of acquiescence and laches being allowed. 
Held, that although the defences were not strictly 
admissible in the action, the evidence substantially 
raised the defence of estoppel, and leave was given to 
amend the statement of defence accordingly. 

Held, also, that the action would lie. 

Catchpole v. Ambergate Railway Co, (1 E. and B. Ill), 
BuUen v. South New Zealand O.M. Co, (1 Q.L.J. 72), 
and Greig v. South New Zealand G,M, Co, (1 Q.L.J. 
189) followed. 

Wood V. Wood (L.R. 9 Ex. 190) not followed. 

CiSHUAN V. 7 North Golden Gate Gold KniiNa Cot., Ltd., 
18th November, 1896, Chtjbb J. 



60. Attachmmtr—0. XII. rr. 2, 20—0. XLIII. r. 2 

— (?. 0. XXIIL r. 9. 

Since the Judicature Act. the memorandum prescribed by 
G. O. XXIII. r. 9, is no longer necessary. Re Carrie, 
Ex parte Abraham, 18th November, 1896, Chubb J. 

61. Goldfields Homestead Leases Act of 1886 (50 
Vic.f No. 32 J — HigJU to mine on a homestead 
area^-34 Vic.^ No. USS Vic. No. 11. 

Held, that a tailings area and an auriferous lands claim 
could be taken up on a homestead area under the 
combined provisions of The Goidfields Act, 1874, and 
The Goldfi.'UU Homestead Leases Act of 1886, and the 
Mining Regulations. Ckisp v. Kent and Another, 
23rd and 30th October, 1896, Chubb J. 
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Vacation Judge, Cooper, J. 
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62. Application to vary order — Power to rehear — 

Order not taken out — Attachment — G,0^ 

XXIIL, r. 9. 

On a motion for a writ of attachment objection was taken 
that the order, disobedience of which was the ground 
of the motion, had not been endorsed as required by 
G.O. XXIII., r. 9. Counsel moving admitted that the 
objection was fatal, and the motion was dismissed with 
costs. The order was not taken out. After the time 
allowed for appeal from the order had elapsed, an 
application was made to rehear the motion, and vary 
the oi-der on the ground that the objection taken on 
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the first hearing was invalid, inasmuch as since the 
passing of the Judicature Act, G.O. XXIII., r. 9 was 
no longer in force. 

Heldf without deciding whether a Judge has power to vary 
an order properly made by him in the presence of both 
parties, that the fact that a point was not fully argued 
on the hearing of the motion was not a sufficient 
ground for a rehearing. 

Qtutre : Whether 0.0. XXIII., r. 9 has been abrogated by 
the Judicature Act. 

HuGHSTdN V, GoFPAOB, 4th December, 1896, Griffith C.J. 

63. Practice — Plea of set-of by way of cross-action 

—District Courts Act of 1891 (55 Vic., No. 33), 

8. 68. 

A plea of Bet-o£f by way of cross-action can only be pleaded 
in the District Court where the cross-action arises out 
of the same matter as the original claim. Ai<dred v. 
Redmond, 2Sth November, 1896, Nobl D.C.J. 

64. Medical Act of 1867 (31 Vic, No. 33j, ss. J, 
3, 4, 5^ 8^ 9 — Medical Register — Diploma 
entitling applicant to practice — Fraud — 
Alan^amuA. 

H. procured his name to be entered by the Medical Board 
of Queensland on the register of legally qualified 
medical practitioners directed to be kept by s. 3 of The 
Medical Act of 1867, by virtue of licenses which had 
been cancelled by the authorities by which they were 
granted. This fact having been subsequently discovered 
by the Board, they omitted H.'s name from the list 
which they published as required by s. 9 of the Act. H. 
applied for a mandamus to compel the Board to restore 
his name to the register. 

Held, that as the effect of the mandamus if granted would 
be to enable H. to profit by a fraud, the application 
should be refused. 

Held, per Griffith C.J. and Cooper J. (Real J. dubitanU), 
that the words "entitling him to practice," in s. 4 
of The Medical Act of 1867, have reference to a 
presently existing right of practice, and not to a right 
which has ceased to exist; and that the diploma, 
degree, or license required by s. 4 of the Medical 
Act as a condition precedent to a person being 
deemed a legally qualified medical practitioner, must 
be a diploma, degree, or license which is still in force 
in the country in which it was granted. 

The Queen v. Medical Board of Queensland, Ex parte 
HoRTON, 8th December, i«96, Full Court (Griffith C. J., 
Cooper and Real JJ.). 

65 Will — Revocation of probate — Party preparintf 

a will under which he receives a bcfieJit—Onus 

of proof of knowledge and approval of testator 

of contents of will — Misdirection — Executor's 

right to costs out of estate. 

One of the residuary legatees under the will of a testator 
brought an action for revocation of probate of the 
will against the executors, who had taken out Probate 
in Common Form. The will had been drawn by F., 
an articled clerk, and a son of one of the executors, 
and contained a bequest to him of iS4000 to be paid to 



him within one month of the testator's death. The 
case made by the plaintiff at the trial was that the 
execution of the will nad been procured surreptitiously; 
that it had always thereafter been kept secret ; and 
that it did not express the true intentions of the 
testator. The evidence for the defendants was in 
strict denial of the plaintiff's case. Real J. directed 
the jury in accordance with the law laid down in the 
first two paragraphs of the judgment delivered by 
Parke B., in Barry v. Butlin (2 Moo. P.O. pp. 482-3), 
that the onus probandi that the will was the act of a 
free and capable testator was on the defendants, and 
that where a party prepares a will under which he 
takes a benefit, a suspicion is raised against a will, 
and that the jury should not find in favour of the will 
unless that suspicion was removed, the onus of 
removing the suspicion being on the defendants. The 
jury found that the will was duly executed and that 
the testator knew and approved of its contents, with 
the exception of the gift to F., but that he intended by 
his will to give P. half his property. It was not in 
dispute that at the time of the execution of the will 
the testator believed his* property to be worth about 

desooo. 

Real J. gave judgment revoking probate, and decreed 
Probate in Solemn Form, excluding the gift to F. 

Held, per Cooper and Power JJ. (Griffith C.J. dissentiente) 
that the jury had been properly directed, and that 
there being evidence to support the finding, the venlict 
must stand. 

Held by Griffith C.J. : That upon the admitted facts the 
finding of the jury that the testator intended to leave 
F. half his property, so far altered the burden of proof 
which, up to that time, had rested on them by reason 
of the preparation of the will by the legatee, that a 
further direction became necessary, and that a new 
trial should be had. 

An executor's right of recourse to his trust estate for costs 
incurred by him, qua executor, is a right arising from 
the nature of the contract between himself and the 
author of the trust, and one which can only be 
curtailed or lost by such inequitable conduct on his 
part as may amount to a culpable neglect or violation 
of his duty as executor. 

Held, that the obtaining by the executors of Probate in 
Common Form did not amount to such a violation of 
their duty as executors as to deprive them of their 
right to costs of the action out of the estate. 

CoRRiOAN t'. Farelly, 2nd, 3rd and 4th September and 8th 
December, 1896, Full Courts (Griffith C.J., Cooper 
AND Power JJ.). 



66. Affiliation — Deserted Wives and Children Act of 
1840 (4 Vu\y No. 5)— Evidence of ability of 
hmband to contribute to support of tlie child* 

On the hearing of an affiliation summons, the complainant 
swore that the defendant, who was under 19 years of 
age and resided with his father, was " butchering " in 
a town. No other evidence wa^ given as to his ability 
to maintain or contribute to the maintenance of the 
child. The defendant appeared by a soUoitor, and 
gave evidence in person. The magistrates made an 
order directing him to enter into a recognisance for 
the payment of a weekly sum for twelve months towards 
the child's support, and in default, that he be iinprisoned 
for that period. 

Held, that some evidence of the defendant's ability was 
necessary ; that the evidenne given was insufficient ; 
and that the order must therefore be quashed. 
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HM aUa, that it was not neoesaaiy lor the oomplainant to 
prove afl&rmatiyely her inability to contribute ; that the 
diainiflflal of a preyious complaint not followed bv a 
certificate of dismiasal was not ret judicata ; and that 
the order for imprisonment was not excessive. 

BivAimi V BoBXNSON, Ex parte Bobinson, 16th December ^ 
1896, Full Court (Griffith C.J., Coopbr and Real JJ.) 

67* Consent of persons interested — Appearance by 
counsel. 

Where the consent of persons interested is necessary for 
the exercise of judicial discretion, that consent must be 
given before the Court or Judge by the persons them- 
selves, or by counsel for them. Ke Jackwitz's Lands 
AND Goods, l£th Dteember, 1896, Griffith C.J. 

68. Real Property Act of 1S61 {25 Vic,, No. 13) 
s, 15, IS^Land alienated before 1862 — Appli- 
cation to briny escheated land under Hie Act. 

Prior to the passing of The Real Property Act of 1861, 
certain Umd was granted by the Crown in fee to a 
8ubject,of which land G. became the owner by purchase 
G. died intestate and without heirs. A person who 
claimed to be the heir-at-law of G. executed a conveyance 
of the land to F., who conveyed it to B. 

The fact that the land had escheated to the Crown havins 
been discovered, the Crown issued a grant of the land 
to F., which was registered in the register kept under 
The Real Property Act of 1861. All the previous 
dealings with the land had been duly registered under 
the old system of conveyancing. 

B. then applied to bring the land, of which he had received 
a conveyance from F., under The Real Property 
Act oj 1861. 

Held, that the grant from the Crown to F. having been 
registered under the Act of 1861, the land was subject 
to the Act, and that nothing could be done on B.'s 
application. 

Re BouRNR*s Application, 16th December, 1896, Full 
Court (Griffith C.J., Cooprr and Keal J J.) 

69* ^*^^ — Affreement to leave by mil — Intestacy of 
settlor — Satisfaction of claim under distribution 
by settlement — Insurance moneys — Liability to 
covenant to settle. 

On the marriage of plaintiff, her father H. covenanted by 
an agreement with the father of M., the plaintiff's 
husband, to leave one-twelfth of his estate for the 
benefit of plaintiff upon the following trusts :~Half to 
be paid to her on H.'s death and half to be held by 
H.*s administrators on trust (on events which sub- 
sequentlv happened) for plaintiff for life, remainder to 
her hostMuid for life, with remainder over to the 
children of the marriage. H. died intestate, leaving a 
widow and twelve children including the plaintiff. 
Plaintiff claimed to be entitled to her share in distri- 
bution in the intestacy as well as to the amount agreed 
to be settled on her. Part of the testator's property 
consisted of moneys arising from life assurance 
policies. 

Hdd, that the trustees under the covenant were entitled 
to one-twelfth (six seventy-seconds) of the whole estate, 
but that credit must be given for any amount so received 
by them as against the plaintiff's share in the 
intestacy ; that the policy moneys were not liable 
to the payment to be made under the covenant, and 
that the difference between the six seventy-seconds and 
the four seventy-seoonds, to which she was entitled as 



one of the next-of-kin, must be made good out of 
the general estate exclusive of the policy moneys, 
which as so diminished was divisible amongst the 
other next-of-kin. 
Re Harding, M*Douoall v. Union Trustee Company, 
LiHiTED, December 17th and 18th, 1896, Full Court 
(Griffith C, Cooper and Real J J.). 

70. Succession duty — Succession and Probate Duties 
Act of 1892 {56 Vic. No. 13), s. 4, 12— 
Succession and Probate Duties Act of 1892 
Amendment Act of 1895 ^59 Fir., No. 28) s. 2 
— Succession duty payable on securities — 
Property and debts in two colonies* 

Section 2 of The Succession and Probate Duties Act of 
1892 Amendment Act of 1895 is retrospective in its 
effect, and is not confined to cases in which the grant 
of probate or administration has been made after the 
date fixed for the coming into operation of the Act 

Succession duty is payable on the resX and not on the 
nominal value of securities passing under a succession. 

Where a person dies leaving both property and debts in 
Queensland and also outside the colony, the value of 
the property in Queensland for the purposes of the 
assessment of succession duty may be reduced by the 
same proportion of the whole of the debts as the value 
of the property in Queensland bears to the value of 
the whole estate. 

Re Silas Harding's Will, December 9th, llth, 14th, and 
18th, 1896, Full Court (Griffith C.J., Cooper and 
Beal JJ.). 

71. Taxation of costs by Warden and District Court 
Judge under s. 85 of Gohlfields Act 1874 (88 
Vic. No. 11) — Riyht of client to withdraw sum- 
mons for taxation — Bill of costs — Offer to 
accept fixed sum in lieu of taxed costs. 

Where a client has taken out a summons for the taxation 
of a solicitor's bill of costs under s. 85 of The Oold- 
fields Act 1874 before a Warden or District Court 
Judge, such Warden or District Court Judge may pro- 
ceed with the taxation on the day appointed in the 
absence of either party, and neither the client nor the 
solicitor can claim to have the taxation stayed without 
the consent of the other party. 

The Warden and District Court Judge respectively may 
nevertheless stav proceedings in the summons on 
sufficient cause shown. 

A party is not entitied to call upon the advocate for the 
opposite party to prove express authority to do any act 
wMch is witmn the apparent scope of his authority as 
such advocate. 

P., a solicitor, writing to his clients respecting professional 
work peiformed for them in a Warden's Court and in 
a District Court, on appeal from the Warden's Court, 
and in the Supreme Court on further appeal, stated his 
willingness to accept £210 for his professional fees 
without taxation. The clients refused the offer, and 
requested him to tax his costs. 

Held, that in rendering his costs for taxation he was not 
limited to the amount mentioned in the letter. 

The Queen v. Towner (The Queen v. District Court at 
Gtmpie, Ex parte No. 1 North Phcenix Gold Mininc 
GoMPANT, LmiTBD), FuLL CouRT, 14th, \5th and IStl 
December, 1896, (Griffith C. J., Cooper and Beal J J.} 
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72. Mortgagee — Mortgagee* s right to costs — Account 
— Funds of client in hands of solicitor — Juris- 
diction of Court in insolvency. 

On a motion by the trustee of the estate of a liquidating 
debtor for an order directing K. and her solicitor D. to 
pay to him certain moneys which he claimed as part 
of the debtor's estate, it appeared that the moneys 
arose from the realisation of assets of which K. was 
the mortgagee. The amount realised exceeded the 
amount of K 's security. Part of the proceeds had 
been paid to her, and part remained in the hands of 
her solicitor D., by whom the realisation had been 
made. 

It did not appear that any application had been made to K. 
for an account, and her costs of realising the security 
had not been ascertained. Chubb J. (ante p. 286, at 
p. 289) directed K. to pay the balance in her hands to 
the trustee forthwith without deduction, and to pay his 
costs of the motion, and directed D. to bring the 
balance in his hands into court forthwith. 

Held^ on appeal, that as the trustee had substantially 
failed in his motion, and as upon the facts established 
the only order that could properly be made against K. 
was for an account, and as there had been no refusal 
on her part to hand over the balance in her hands, or 
to account she was entitled to her costs of the motion. 

Held further, that the Court had no authority to order D. 
to bring his client's money into court, and that the 
order of Chubb J. must be varied accordingly. 

Re Carbie, Ex parte Kinnbar, Ex parte Dwyer, 17th 
Dtcember, 1896^ Fdll Court (Obiftith C.J, Cooper 
AND Real JJ.) 

73. Insolvenaj Act of 1874 (%% Vic, No. 5), s. 
202 — Liquidation by arrangement — Begistration 
of resolutions — Debtor objecting to resolution. 

Where, on an application to register a resolution for the 
liquidation by arrangement of an estate, it appears that 
objection was taken at the meeting of creditors to any 
proof of debt, the rejection of which would have pre- 
vented the passing of the resolution, it is the duty of 
the Registrar to give notice to the objecting creditor of 
the application for registration, and to hear him (if he 
desires to be heard) before registering the resolution. 

Any objection to a proof of debt must be endorsed on the 
proof by the chairman of the meeting. 

Be Lather, Ex parte Dixon, 3rd September , 1894, 
Griffith C.J. 

74. Criminal Lair — Bail. 

The principles for consideration on an application for bail 
on a criminal charge are (1) the probability of the 
prisoner appearing to take his trial ; (2) the nature of 
the crime charged ; (3) the severity of the punishment ; 
and (4), the probability of a conviction. 

In re liobitison (23 L.J., Q.B. 286) followed. 

The Queen v. Yos, 14(/i December, 1804, Griffith C.J. 

75. Beal Property ^Fixture. 

Buildings of wood were erected on stumps let into the 
ground, the wall plates being fastened to the stumps by 
long nails driven through the sides of the plates and 
going into ihe stumps, so that, on an attempt to 
temove the buildings, it was found necessary either to 
cut the nails with a chisel, or forcibly to tear them 
from the stumps. 

Held, that the buildings were fixtures. 

Hose v. Brown, 9th October, 1894, Full Court (Griffith 
C.J., Habdino and Real J J.) 



76. Succession and Probate Duties Act of 1892 ("66 
Vic., No. 13), s. 12 — Succession under a will 
and under a settlement — Cumulative values. 

By reason of the death of a testator, the same persons 
succeeded to property to the value of £16,000 under 
his will, and also to property to the value of £5000 
under an ante-nuptual settlement made by him. 

Held, that duty was payable on the cumulative value of the 
two successions, and not on the separate value of each. 

Re Hooarth'b Will and Trusts, lUhJune, 1895, Harding J. 

77. Divorce — Desertion — Finding of justices on 
affiliation summons as evidence in superior court. 

Desertion necessarily implies the actual and wilful bringing 
to an end of an existing state of cohabitation. Where 
cohabitation has ceased to exist by the adverse act of the 
party complaining, or by mutual consent, desertion 
becomes impossible to either party until after a 
resumption at least of a common life and home. 

The finding of justices in a case under the Act 4 Vic. No. 5 
is not evidence of desertion in an action for divorce or 
judicial separation in the Supreme Court. 

Sooti v. Sooti, 28th April, 1893, Griffith C.J. 

78. Distress — Occupier or tenant — Husband living 
with his wife on laml the property of the wife — 
Real Property Act of 1861 (25 Vic., No. 14), 

s. 61. 

A husband living with his wife on land the property of the 
wife is not an occupier or tenant of the land within the 
meaning of s. 61 of 25 Vic. No. 14, and his goods on 
the land cannot be levied upon in respect of moneys 
due by the w^fe under a mortgage of the land. Trant- 
weiler t'. Federal Building, Land and Investment 
Cot., Ltd., January S9th, 1896, Real J. 

79. Costs — Discretion of a jiuige — Appeal. 

Where a judge in an action in which costs are in his 
discretion makes an order for the payment of costs 
which he cannot properly order to be paid, or makes 
an order which, under the circumstances, is contrary to 
some established rule of law, an appeal will lie from his 
discretion. 

Starket v. Salm, Full Court, IZth February, 1895, 

80. Practice — Privy Council appeal — Preparation 

of transcript. 

If the appellant to the Privy Council does not prepare the 
transcript for transmission to the Privy CouncU vrithin 
a reasonable time, the Registrar of the Supreme Court 
must prepare it, and deprive the appellant of the 
costs of its preparation. 

Semble, that in ordinary cases three months is a reasonable 
time for such preparation, and in extreme cases not 
more than six months. 

Mabtin v. Municipality of Brisbane, Full Coubt« 
November 7th, 1893. 



Further particulars of cases noted in the *' Notes of Cases" 
may be obtained on application to the Editor, Queensland 
Ijaw Journal, Supreme Court, Brisbane. 
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MONDAY, MARCH i, 1897. 
THE " QUEENSLAND MAGISTRATE." 



Thb publication of a supplement to the second 
edition of " The Queensland Magistrate," by His 
Honour Ex-Judge Wilkinson, will render that 
work still more useful to the legal profession, and 
to justices especially. The supplement has been 
issued in a handy form and may easily be bound with 
the original. Beferences have been made to the 
changes introduced by recent statutes as late as last 
session, and to the decisions of the Supreme Court. 
The increased jurisdiction of the Small Debts 
Court is carefully set out, with a yalu'Kble note on 
attachment of debts. The difficulties involved in 
these applications should be greatly obviated 
thereby. A glance at the Table of Cases and 
Statutes indicates the care and labour bestowed 
by the learned author on a valuable addition to a 
standard work. 



Owing to the late date fixed for the Sittings of 
the February Full Court, the reports of proceed- 
ings at that sitting are unavoidably held over till 
April. 
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.81. Justices Act (60 Vic., No. 17), s. 138— -Place 
of sentence — Warrant, 

It is the privilege of a prisoner to be sentenced at the place 
where he is committed, if a court is held there. The 
court should not be altered merely to save expense. 

The warrant should mention the gaol to which the prisoner 
is to be sent. 

B. V, Spbnob, 91st August, 1891, Habdino J. 
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8S* Jwror — Exemption — Chairffum of Divisional 

Board-^ury Act of 1867 (31 Vie., No. 34), 

9. 2. 

A ohAimuui of » Diviflioiial Board is not one of the persons 
exempted from seryioe as joror under s. 2 of The Jury 
Act, nnleas the division has been erected into a 
monidpality. Be Gbdcbs, llth May, 1881, Pbimo J. 

88. Insolvency Act of 1874 (38 Vic., No. 5), 
s. 167 (2) — Certificate of discharge. 

On an application for a certificate nnder s. 167 (2), it ap- 
peared that at the ipeeting of creditors at which the 
resolotion was passed one person he'd proxies for all 
the creditors represented at the meeting, and was the 
chairman of the meeting. 

Held, that the resolution was good, and that the certificate 
must be granted. 

Be KntMAN, 8rd March, 1881, Hibdino J. 

84* Totalisator — Horse Race — Disputed Win — 
Tickets. 

In a horse race a soccessfol protest was sustained against 
the winner, and the race was run over. B. won the 
race. In the interval between the two races several 
tickets on B. had been destroyed, and consequently a 
certain amount was left in the totalisator. The club 
sued the owner of the totalisator for that sum. 

Held, that the holders of tickets who had presented their 
tickets were entitled to the balance in hand as part of 
their dividend, and that the club must be nonsuited. 
If the club had paid the money to the ticket holders, 
the dob would have had a good cause of action. 

Tattebsall's Club r. Habbis, 21«( Auguet, 1891, 
Paul D.G.J. 

86. Medical Act of 1867 (31 Vic. No. 33), ss. 4, 5 

— Medical Board — Qualification of applicant — 

Mandamus. 

The Court will not grant a mandamus compelling the 
Medical Board to register an applicant with whose 

aualification they are diBsatisfied. It is a matter for 
le discretion of the board. Ex parte Spbbcb, 9tA 
April, 1889, Full Court. 

86. BiU of saU, 66 Vic., No. 28, s. U—Renewal 

of registration. 

An order of a judge is necessary to extend the time for the 
renewal of the registration of a bill of sale when the 
last day for renewal of registration f aUs on a holiday 
other than those mentioned in s. 18 of The Actt 
Shortening Act. Re Stbwabt & Hxmxazit'b Bill or 
Bali, ^th April, 1894, Gbiffith C.J. 

87. BiU of Sale, 66 Vic., No. 23, s. 17— Effect of 

renewal. 

The effect of an order for the extension of time for the 
renewal of registration of a bill of sale, is that the 
renewal is to be calculated nunc pro tunc, as if it had 
been done at the proper time. Re Hill*8 Bill or 
Salb, \Uh April, 1894, Qritfith C.J. 



88. Company — Winding up— Liquidator — Refusal 
to confirm, appointment {56 Vic., No. 24), s. 12. 

The Court refused to confirm the appointment of a 
liquidator, as the relation in which he stood towards 
certain creditors rendered it difficult for him to act 
impartially in the interests of the company generally. 
Re Swambanx Coluxbibs, Ldoted, I6th March, 1894, 
GRimTH C.J. 

89. Jleal Property Act of 1861 (26 Vic., No. 14), 
ss. 3, 126-128— Deeds RegistraJtion Aa of 
1843, s. 16— Devise of land for life with 
power of appointment — Tenancy in tail 
— Defective exercise of power — Tenant for 
life registered as proprietor in fee-simple — Issue 
of certificate nf dtle for fee-simple — Bond fide 
mortgagee for value — Remainder-men deprived 
of land — Actiim by them against Ajuurance 
Fund — Measure ef damages. 

O. H. by his last wiU devised certain lands nnder The 
Beal PAperty Act to his son J. J. H. for life, and after 
his death to such of the testator's children or grand- 
children as J. J. H. should by deed or will appoint ; 
in default of appointment to the issue of J. J. H. 
in infinitum. 

After his father's death J. J. H. made an appointment by 
deed in his own favour, in the following terms :— " He 
doth hereby absolutely and iirevocably appoint the 
said hereditaments to himself, as mention^ in the 
said recited will, for such life ; " and applied to the 
Begistrar of Titles to have transmission by death of 
the land granted to him, and for a certificate of title 
as proprietor of the land in fee-simple. These 
applications were complied with, and J. J. H. executed 
a bill of mortgage of the land bond fide for value for 
£1600 and further advances, for the purpose of 
miJEing improvements on the land. The total amount 
advanced was about £8000. 

In an action by the children of J. J. H. deceased, by their next 
friend, against the Begistrar of Titles, to recover 
' damages out of the Assurance Fund : 

Held, that the plaintiffs were entitled to recover damages 
for deprivation, but that the wrongful acts had improved 
the land, and that damages should only be awarded by 
way of compensation for the loss actually sustained, 
which was fixed by the jury at £1680. 

Haybs V, BouBNE, 20£A, 22nd November, and llth Decem- 
ber, 1895, Bbal J. 

90* ^(''il — Criminal Law — Application for admission 

of prisoner to hail — Discretion of judge — Capital 

offence. 

The principles governing the exercise of the discretion of a 
judge to admit to bail a prisoner charged with a capital 
offence considered. Thb Quxen v. James, 27th 
January, 1897, Powbr J. 



Further particulars of cases noted in the** Notes of Case*" 
may be obtained on application to the £diUor, Quudiblam^ 
Law Journal, Supreme Court, Brisbane. 
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90. Beligious 



educoHon — lllegitvnaU 
Wishes of mother 



child - 



Where a mother had prior to her death given instmctions 
to have her illegitimate daughter brought up in a 
particular faith, &e Court gave effect to her intentions, 
notwithstanding the contrary wishes of the putative 
father of the child. Fottht r. Thompson, 21«t October^ 
1887 (LiLLKT C.J.) 



91. GoUi mining— 38 Vic, No, 11, s. 67—Stile of 
land held under a mitier's right — Small Debts 
Co urt execution — Tra nsfer — Possession . 

A bailiff selling to satisfy an execution issued by a Small 
Debts Court, land held under a miner's right, nas power, 
under s. 67 of the Ooldjields Act 1874, to give the 
transferee immediate possession of the land. Kx parte 
Kebmode, 9th August, 1876 (Lilley J.) 



92. 



Divorce — Evidence — Photograph, 



Photographs may be used as evidence, provided they be first 
shown to be the photographs of the persons whose 
photographs they are alleged to be, and this may be 
done by calling the photographer to say who was the 
person represented by the photograph, or by showing 
that it was received from the person himself, and as a 
photograph of himself. Without that or some such 
other proof, a photograph ought not to be admitted. 
BnssELii V. BussELL, llth March, 1875 (Cockle C.J.) 



93. Insolvency Act of 1874 (38 Vic., No. 5)— Proof 
of debt — Right of banker to prove for amount of 
bills of exchange Jield by him pending discount — 
Valuation of securities. 

Bills of exchange endorsed by a customer to a bank, in 
order that they may be discounted, and held by the 
bank ** pending discount " — i,t., pending inquiries as to 
the solvency of the acceptors — the bank in the meantime 
making further advance to the customer on the credit 
of the bills, are not securities which the bank in proving 
in the customer's insolvency for the amount due 
to them, are bound to value. The bank are entitled to 
prove for the full amount due to them, and also to 
recover what they can from the other parties, providing 
they do not recover in all more than 208. in the £. 
Ex parte Schofdcu) followed (12 Ch D. 367). Rt 
Bannioeb, Kx parte Commercial Bank of Austbalu, 
Ltd., 1th March, 1890 (Mein J.) 

94. Imolvency Act of 1874 (38 Vic, No. 5;— 
Proof of debts — Insolvency in QueensUmd and 
bankruptcy in hhujhmd of same firm — Rights of 
Engluh creditors. 

Where a firm has been adjudicated insolvent in Queensland 
and bankrupt in England, the trustee of the English 
bankruptcy will not be allowed to prove in the Queens- 
land insolvency for the English deots, but the English 
creditors separately may prove in the Queensland 



insolvency for the amount of their debts after giving 
credit for Uie amount received by them in the 
English bankruptcy. Re Habbib, Qoodwim Si Co., Idth 
May, 1887 (Lillet C. J.) 



95. 



Will—ProbaU. 



The executors of W. applied for probate of two documents 
(A and B), which were as follows : — 

[A] This is the last will and testament of me, J.W., 
of E., in the Colony of Queensland, Licensed Victualler, 
made the 10th day of April, 181)6. 1st— I direct that 
all my property of whatsoever description be converted 
into money after my decease. 2nd — I give the follow- 
ing legacies : — 

To of the sum of 

To . of the sum of 

To of the sum of 

To of the sum of 

To of the sum of 

free of legacy duty. 3rd — As to the rest, residue and 
remainder of my property I give and bequeath the 
same to of And I hereby 

appoint B. and C. the executors of this my will. Then 
followed the usual attestation clause and the signature 
of W. and two witnesses, O. and M. 

[B] Jan. 31st, 1896. I, W.. of E., do wish the 
following people to get my money after my death and 
this to be put in my will : — 

To Mrs. C £150 

To the E. Hospital . . . . 100 

To E 100 

To J.G 100 

To Mrs. M 60 

my house, stock, furniture, and aU my scrip to be sold, 
and with the money to be created in the Savings Bank 
to be divided between the churches after all my debts 
are paid. 

G., one of the witnesses to the document A deposed that 
W., some six months prior to his death, came to his 
office, and handing him a document, said, " 1 want you 
to take charge of my will. I am going into the hospital 
for an operation and may not come out alive. Here is 
the will, and here (handing him the document B) is a 
list of names 1 want you to fill in the blank spaces of 
the will in case I die." On looking at the former 
document G. perceived it was not properly executed, 
and as W. refused to go to a solicitor he directed M., a 
clerk, to make a copv of the document, which copy 
was made and was the document A. This document 
was then signed by W. and witnessed by G. and M., 
the document B being in the room but not being 
attached to the document A or signed by W. or either 
of the witnesses. Both documents were left in G.'s 
custody, and he deposed that in his opinion the testator 
intended the two documents when taken together to be 
his last will and testament. Subsequently the two 
documents A and B were handed by G. to W., and on 
his death they were found together, but not attached to 
one another, in a place in which W. shortly before his 
death had stated his will would be found. It further 
appeared that prior to his death W. had made state- 
ments as to the disposition of his property, which 
coincided with the dispositions in document B. 

Held, that there was not sufficient evidence that W. intended 
the document B to forn} part of the will executed by 
him in the presence of G. and M., and that that docu- 
ment could not be included in the grant of probate. 

Re WiLLUMs' Will, Full Coubt (GBirnTH C.J., Coopbi> 

AND B^AL JJ.). 
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96. Practice — Neiv trial — Question left to a judge 
— Decision by a judge of question not left to 
him. 

In an action for wrongful forfeiture of shares, the defen- 
dants pleaded (inter alia) acquiescence and delay. At 
the trial before a judge and jury the questions arising 
on this defence were left by the parties to be decided by 
the Judge. After the hearing, on the motion for judgment, 
an application by the defendants for leave to amend by 
pleading estoppel was refused by the Judge ; but the 
Judge, in delivering judgment, allowed the amendment, 
and being of opinion that the conduct of the plaintiff 
had amounted to an estoppel, gave judgment for the 
defendants. 

Held, that as the question of estoppel had not been left by 
the parties to the Judge, he had no power to decide 
that question, and that a new trial must be had. 

The decision of Chubb J. (ante p. 99) reversed, and a new 
trial ordered. 

Cashman v. 7 North Golden Gate G.M. Co., 17th February, 
1897, Full Coubt (Griffith C.J., Cooper and Real 
JJ.). 

97, Justices Act, 1886 (60 Vic., No. 17), s. 226 
— Special case — Appeal from refusal of justices 
to commit. 

An appeal will not lie by way of special case under s. 226 of 
50 Vic, No. 17, from a refusal of justices to commit a 
person charged with an indictable offence. Daly v. 
Mathieson, 9th March, 1S97, Full Court (Griffith 
C.^., Cooper and Beal JJ.). 



98. Real Property Act of 1861 (25 Vic, No. 14 J, 
ss, 19 f 27 — Application to bring land under 
the Act — Applicant's title by adverse possession 
— Duty of Registrar of Titles. 

Where, on an application to bring land under the Act, the 
applicant's title arises from adverse possession, the 
Biegistrar of Titles should deal with the application in 
the ordinary way. He cannot refuse to inquire into the 
evidence in support of the application, though he may, 
if not satisfied with the evidence, refuse to go on with 
the application. Ex parte O'Neill, 9th March, 1897, 
Full Court (Griffith C.J., Cooper and Beal JJ.). 

99. Insolvency Act of 1874 (38 Vic, No. 5), ss. 

152-158 — Declaration of dividend — Creditors 

proving after date fixed for declaration of 

dividend. 

The trustee of an insolvent estate gave to those of creditors 
in the estate whose names appeared in the debtor's 
statement of affairs, but who had not proved their 
debts, repeated notice of his intention to declare a 
dividend, and in so doing to disregard their claims 
unless their debts were proved within a certain time, 
which time was twice extended. Eight days after the 
expiration of the last extension, none of the creditors so 
notified having proved their debts, the trustee signed 
cheques for a dividend to the creditors who had proved in 
the estate, and informed several of those creditors that he 



had declared a dividend, and that their cheques were 
available. Subsequently to this, however, but before 
the cheques were paid over, two of the creditors who 
had not proved sent in proof of their debts. No Com- 
mittee of Inspection had been appointed in the insol- 
vency. 

Held, that the signing of the cheques and the informing the 
creditors that their cheques were ready amounted to a 
declaration of the dividend within the meaning of ss. 
152-158, and that the creditors proving after those 
events were not entitled to participate in the dividend. 

Re Elson, an In80l\'ent, 3rd March, 1897, Cooper J. 



100 Local Governvmvt — By-lctw — Intra vires — 
Hawking. 

A Traffic Board constituted under The Local Government 
Act of 1878 was granted powers inter alia for " regulat- 
ing traffic " and for making by-laws relating thereto. 
The Board made a by-law prohibiting the standing of 
any vehicle in any street within their district for the 
purpose of exposing for sale afly goods without the 
authority of the president of the board. 

Held (Griffith C.J. and Cooper J., Beal J. dUientiente), 
that the by-law was a by-law relating to the regulation 
of traffic, and, therefore, within the legislative powers 
of the Board and intra vires. 

Calder v. Lewis, Ex parte Lewis, 18th February and 12th 
March, 1897, Griffith C.J., Cooper and Beal J J. 



101. Crimirud law — Embezzlement — Servant. 

Where upon an information for embezzlement it appeared 
that the prisoner had in pursuance of written instruc- 
tions from a firm effected a sale and received the 
money arising therefrom, and it further appeared that 
his instructions contained an intimation that in con- 
sideration of his faithfully effecting such sale the firm 
would remunerate him at the rate of £3 per week : 

Held, on a Crown case reserved, that the prisoner could be 
convicted of embezzling the moneys arising from such 
sale. 

B. V. MoRAN, 27th April, 1876, Full Court. 



102. Criminal law — Larceny — Absolute and special 
property. 

Prisoner was found guilty on two accounts, charging him 
respectively with stealing and receiving two k^ of 
brandy, which K., a sergeant of police, had seized in the 
execution of his duty, and which, subject to such 
seizure and its results were the property of one S. In 
answer to questions left to them, the jury found that 
the prisoner intended to deprive E. of his whole pro- 
perty in the goods, and that he took them for the 
benefit of S., being aware of a lawful seizure by K., 
and that the latter had a right to the goods as against S. 

Held, that on those facts the prisoner was not guilty of 
larceny. 

B. V. Nugent, 20th April, 1865, Full Court. 



Further particulari of caeet noted in the ** Notes of Caset" 
may be obtavud on application to the Editor^ Qubsnslano 
Law Journal, Supreme Courts Brisbane. 
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Second Civil Sittings, Supreme Court, 
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MONDAY, MAY 5, 1897. 



In closing the volume which ends in the current 
number, the proprietors of the Journal have much 
pleasure in directing the attention of their sub- 
scribers to the success that has attended their 
efforts to make their Reports both full and recent. 
Throughout the whole year full reports have been 
published within a few weeks at most of the 
delivery of the judgments reported, while the 
introduction of a weekly " Notes of Cases " has 
permitted the briefer reporting of cases within a 
few days from their decision. A more careful 
consideration of the arguments of counsel in the 
various cases has led to a fuller and more accurate 
reporting of such arguments, while owing to the 
courtesy of the associates of all the judges, 
and of Mr. A. W. Macnaughton, of Townsville, 
the material for reports both in the Law Journal 
proper and in the " Notes of Cases," has been 
considerably greater than in previous years. To 
those gentlemen the proprietors of the Journal 
offer their best thanks for their consideration and 
kindness in this respect. 

Subscribers will note that separate indices are 
published herewith of the Law Journal proper and 
of the '' Notes of Cases." 



COURT LIST. 



Fob Week Cohubnoino 8rd Mat, 1897. 
Chamber Jm>oE : COOPER J. 



Monday 



3 



Brisbane Civil Sittings continued, Griffith 

C.J. 
Clark V. Mogg (petition for payment of 

money out of Court), Cooper J. 
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Caset noted may he cited by a reference to the current 
volume of the Queensland Law Journal and to the number 
of the case in the noUs, thus :— 7 Q.L.J. (N.C.) 1. 
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103. 



Witness — Failure to obey subpcena- 
viervt — Practice, 



-Attach- 



Where a witness failed to appear in obedience to a subpoena, 
a rule was granted, on the application of the party 
summoning the witness, calling on him to show cause 
why a writ of attachment shocQd not issue against him 
for his contempt. The witness, who appeared on the 
return of the rule, failed to show cause to the satis- 
faction of the Court, and the rule was made absolute, 
and he was rendered into the custody of the sheriff ; but, 
on the application of the party moving the rule, he was 
ordered to be discharged upon his giving security for 
£100, in his own bond, to appear to give evidence and 
receive sentence for his contempt. Dobbyn v. Dobbyn, 
AND Young, B. v. Fitzgerald, 3rd Ainil, 1897, 
GuiFriTH C.J. 

104. Judicial separation — Cruelty — Evidence of 

acts condoned by separation deed. 

Where the plaintiff in an action for judicial separation on 
the ground of cruelty was estopped, by the terms of a 
separation deed, from relying on acts of cruelty 
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oommitted before the ezecation of the deed : Held^ 
that notwithstiuidmg sach estoppel, evidence might be 
given of sach acts, as showing the true nature of alleged 
acts of cmelty committed after the deed and relied 
upon bj ^e plaintiff. 

Craelty is, in its nature, a cumulative charge. The Court, 
in most cases, looks for sustained harsh conduct, 
evidencing continued want of self-control and a 
tenden<nr to resort to violence on the part of the 
husband, and the failure on the part of the wife after 
renewed effort, by all reasonable and prudent means, to 
subdue and pacify those dispositions. It is obvious 
that there may be occasions, of short duration, when 
special circumstances of excitement may lead to 
language and acts foreign to the natural character, 
and therefore not likely to be repeated. And as the 
future safety of the wife from injury to person or 
health is the ground of the Court's interposition, it 
becomes necessary to be satisfied that the conduct 
complained of is well proved, and so far referable to 
permanent causes as to be likely to recur, and is of 
the dangerous character imputed. 

Plawden v. Plawden (23 L.T. (N.S.) 266) foUowed. 

Watkins V, Watkins, 22nd March, 1897, Obiffith C.J. 



105. Bobbery mth violence — Larceny Act of 1866 
(29 Vic., No. 6 J, 8. 44. 

To support a conviction under s. 44 of The Larceny Act of 
1866, it is not necessary that the wounding and the 
robbery should be committed on the same person, but 
may be committed on separate persons. B. v. Wells, 
19th March, 1880, Full Court. 



109. 



Tria I — Adjournment, 



106. 



Piracy — Body of the cohmy. 



Where on the trial of a prisoner for piracy it appeared that 
the locu9 in quo was within a line drawn from headland 
to headland on the Queensland coast : Held, that it was 
within the body of the colony, and therefore within the 
jurisdiction of the municipal law of the colony, and 
that the prisoner could not be convicted of piracy in 
that place. B. v. Jnocr, 2ith September, 1875, Full 
Court. 



107. Informutian — Cattle stealing — 29 Vic., No. 5, 
8. 42—29 Vic., No. 6, ss. 10, 11— Separate 
counts. 

In cases where a prisoner is charged with stealing cattle, 
where possible there should be separate counts for 
stealing under 29 Vic, No. 6, s. 10 ; for killing with 
intent to steal under s. 11 ; for killing under 29 Vic, 
No. 6, s. 42 ; also for larceny of meat, skin, &c., and 
for receiving live animals ; and also for receiving live 
animals, dead animals, meat, skin, <&c. B. v. Bichebt, 
28th November, 1877, Full Court. 

108. Trial— Aboriginal — Inability of interpreter to 

charge accused. 

Where, on the trial of four aboriginals on a charge of 
murder, no interpreter could be found competent to 
communicate the charge to the accused, the prisoners 
were ordered to be discharged. B. v. Willie, 6th 
November, 1885, Cooper J. 



The rules for an adjournment of a trial are : (1) That it 
must be shown that a witness is rea% necessary, and 
that it appears to the court that he is so ; (2) that the 
party who appears and asks for an adjournment has 
been guilty of no neglect ; (3) that the witness can be 
had at the time to which the trial is postponed. B. r. 
Grdcbb, 3rd December, 1883, Habdiko A.C. J. 



110. TriaL^Prisoner — Prisoner permitted to sit 

on thejfoor of Ute Court — Prisoner's dock. 

A person charged with a criminal offence cannot claim as 
of right to be allowed a seat on the floor of the Court, 
but applications may be made to the Court for that 
purpose under special circumstances. Where a prisoner 
was charged with misa]/propriation as a director, and 
there were special reasons for his being allowed to mi 
with his counsel, he was allowed to sit at the bar table. 
B. V. Wilson, 6th April, 1887, Mein J. 

111. Juror — Challenges by Crown — Challenges for 

cause. 

When on a criminal trial the jury panel has been twice 
exhausted and a jury has not been sworn, the Crown 
can only challenge on the third calling of the panel for 
cause. B. v. Shaw, 3rd June, 1885, Harddto J. 

112. Senteyice—Olfenders Probati^m Act, 1886 (50 

Vic, No. 14) — Unlawfully wounding. 

Where a prisoner had been convicted of unlawfully wound- 
ing, his sentence was suspended under the Act 50 Vic, 
No. 14, and he was ordered to pay £10 compensation. 
B. r. Albero, lit June, 1893, Obiffith C.J. 

113. 53 Vic , ^o. 12, ss. 17, 18— Privilege— B ami 

fides— :Burden of proof . 

In an action for defamation, the defendant pleaded privilege 
under s. 17 oi 53 Vic, No. 12. The plaintiff alleged 
want of bona fides, and having failed to proved it, was 
nonsuited under s. 18. Lillet v. Biobt, 3rd June^ 
1892, Lillet C.J. 

114. Jurisdiction — Title to land — Detinue — 

Equitable mortgage. 

An action was brought for the detinue of title deeds. An 
equitable mortgage had been created by the deposit of 
a nomination of trust. 

Held, that the depository took sufficient interest in the 
land to deprive the District Court of jurisdiction. Deeds 
belong to the owner of the land, and to decide to 
whom the deeds belonged would raise a question of title. 

Burbell v. Hope, 15th August, 1871, Paul D.C.J. 



Further particulars of cases noted in the ** Notes of Cases " 
may be obtained on application to the Editor, Quxsnblak]> 
Law Journal, Supreme Court, Brisbane. 
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